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FOREWORD 


This committee print is the fifth of a series of such prints of studies 
on oe Law Revision published by the Committee on the Judi- 
ciary Subcommittee on Patents, Trademarks, and Copyrights. The 
studies have been prepared under the supervision of the Copyright 
Office of the Library of Congress with a view to considering a general 
revision of the copyright law (title 17, United States Code). 

Provisions of the present copyright law are essentially the same as 
those of the statutes enacted in 1909, though that statute was codified 
in 1947 and has been amended in a number of relatively minor respects. 
In the half century since 1909 far-reaching changes have occurred in 
the techniques and methods of reproducing and disseminating the 
various categories of literary, musical, dramatic, artistic, and other 
works that are subject to copyright; new uses of these productions 
and new methods for their dissemination have grown up; and indus- 
tries that produce or utilize such works have undergone great changes. 
For some time there has been widespread sentiment that the present 
copyright law should be reexamined comprehensively with a view to 
its general revision in the light of present-day conditions. 

Beginning in 1955, the see ight Office of the Library of Congress, 
pursuant to appropriations Canara for that purpose, has been 
conducting a program of studies of the copyright law and practices. 
The subcommittee believes that these studies will be a valuable con- 
tribution to the literature on copyright law and practice, that they 
will be useful in considering Sedition involved in proposals to revise 
the copyright law, and that their publication and distribution will 
serve the public interest. 

The present committee print contains the following three studies 
relating to certain limitations on the scope of Ona No. 14, 
“Fair Use of Copyrighted Works,” by Alan Latman, formerly Special 
Adviser to the Copyright Office; No. 15, ““Photoduplication of Sor. 
righted Material by Libraries,” by Borge Varmer, Attorney-Adviser of 
the Copyright Office; and No. 16, ‘Limitations on Performing Rights,” 
by Borge Varmer. 

The Copyright Office invited the members of an advisory panel and 
others to whom it circulated these studies to submit their views on 
the issues. The views, which are appended to the studies, are those 
of individuals affiliated with groups or industries whose private in- 
terests may be affected by copyright laws, as well as some independent 
scholars of copyright problems. 

It should be clearly understood that in publishing these studies the 
subcommittee does not signify its acceptance or approval of any 
statements therein. The views antueel in the studies are entirely 
those of the authors. 

JoserH C. O’Manoney, 
Chairman, Subcommittee on Patents, Trademarks, and Copyrights, 
Committee on the Judiciary, U.S. Senate. 
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The studies presented herein are part of a series of studies prepared 
for the Copyright Office of the Library of Congress under a program 
for the comprehensive reexamination of the copyright law (title 17 of 
the United States Code) with a view to its general revision. 

The Copyright Office has supervised the preparation of the studies 
in directing their general subject matter and scope, and has sought to 
assure their objectivity and general accuracy. However, any views 
expressed in the studies are those of the authors. 

Each of the studies herein was first submitted in draft form to an 
advisory panel of specialists appointed by the Librarian of Congress, 
for their review and comment. The panel members, who are broadly 
representative of the various industry and scholarly groups concerned 
with copyright, were also asked to submit their views on the issues 
presented in the studies. Thereafter each study, as then revised in 
the light of the panel’s comments, was made available to other in- 
terested persons who were invited to submit their views on the issues. 
The views submitted by the panel and others are appended to the 
studies. These are, of course, the views of the writers alone, some of 
whom are affiliated with groups or industries whose private interests 
may be affected, while others are independent scholars of copyright 
problems. 

Ane A. GoLpMAN, 
Chief of Research, 
Copyright Office. 
ARTHUR FIsHER, 
Register of Copyrights, 
Thbrary of Congress. 
L. Quincy Mumrorp, 
Librarian of Congress. 
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FAIR USE OF COPYRIGHTED WORKS 


I. InrropuctTIon 


Section 1 of the copyright statute accords the proprietor of a copy- 
right a number of exclusive rights. But unlike the patentee, the 
ee owner does not enjoy the exclusive right to “use” his copy- 
righted work.’ His exclusive rights include, among others, the right 
to print, publish, copy and vend the work; in other respects, the pub- 
lic may “use” the work. Such use includes not only intellectual and 
esthetic appreciation, but more concrete utilization as well. For 
example, there is no impediment to the use of a copyrighted form 
book in the development of the appropriate forms.’ 

In other areas, particularly where the copyrighted work is used in 
the production of a new work by the user, a potential conflict arises. 
The use may be of such a nature and extent as to impinge upon those 
exclusive on which the copyright owner does enjoy. ‘Thus, as- 
similation of the protected material into a new product may conflict 
with the owner’s right to copy or publish. The courts have attempted 
to resolve this conflict through the introduction of a rule of reason. 
Where the circumstances render the appropriation a reasonable or 
“fair” use, the court will refuse to impose liability. Accordingly, 
one commentator has stated in a frequently-quoted definition that: 

Fair use may be defined as a privilege in others than the owner of the copyright, 
to use the copyrighted material in a reasonable manner without his consent; 
notwithstanding the monopoly granted to the owner by the copyright.* 

The courts have grappled with the problem of fair use without the 
aid of any specific statutory guide. The language of the statute has 
always been positive in granting exclusive rights, apparently admitting 
of no exceptions. In contrast, the statutes of most other countries 
have attempted to deal with at least some aspects of the problem.* 

In view of the potential breadth of the problem of fair use, the 
scope of this study has been consciously limited. In particular, dis- 
cussion of the peculiar problems facing libraries, chiefly with respect 
to requests from users for photocopies of copyrighted works,’ has 
been minimized. This area is being reserved for specialized treat- 
ment. Also, limitations on the right of public performance are the 


—— of a separate study and will be mentioned only incidentally 
erein. 


1 See Eichel v. Marcin, 241 Fed. 404, 410-411 (S.D.N.Y. 1913); Loew’s, Inc. v. Columbia Broadcasting 
System, Inc., 131 F. Supp. 165, 174 (s.b. Cal. 1955), aff’d, sub nom. Benny v. Loew’s, Inc., 239 F. 2d 532 
(9th Cir. 1956), aff'd by a 4-4 division of the Supreme Court, 356 U.S. 43 (1958). CY. 35 U.S.C. § 154 which 
grants to patent owners ‘‘the right to exclude others from * * * using * * * the invention.” 

2 American Institute of Architects v. Fenichel, 41 F. Supp. 146 (S.D.N.Y. 1941). Cf. Brightley v. Little- 
ton, 37 Fed. 103 (C.C.E.D. Pa. 1888). 

caw nae LAW OF COPYRIGHT AND LITERARY PROPERTY 260 (1944). 

ee IV, infra. 

‘ This —— problem of libraries is exemplified by the Report of the Copyright Commitlee, United Kingdom 

Board of Trade, Oct. 1952, pars. 43-53, and 7 of the United Kingdom Copyright Act, 1956. 
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6 COPYRIGHT LAW REVISION 


II. Present Law 


The silence of the 1909 act on the question of fair use is consistent 
with prior history. There has apparently never been any specific 
statutory provision dealing with the question in the copyright law 
of the United States. At least one provision of the 1909 act has, 
however, had an indirect impact. Section 1(b) extends to the owner 
of a copyright in a literary work the exclusive right “to make any 
version thereof.’ This provision changes the prior case law under 
which a “bona fide abridgment’’ was permissible. In general, how- 
ever, the rationale underlying the fair use doctrine and the criteria for 
its application are discernible in a body of case law unaffected by legis- 
lative developments. 


A, THEORETICAL BASES OF THE FAIR USE DOCTRINE 


Fair use may be viewed from two standpoints. It may be consid- 
ered a technical infringement which is nevertheless excused. On the 
other hand, it may be deemed a use falling outside the orbit of copy- 
right protection and hence never an infringement at all. While this 
distinction has been said ‘‘to have no practical significance,’ ’ it may 
explain different usages of the expression “fair use.’”’? For example, 
the court in Shipman v. R.K.O. Pwtures, Inc., stated that: ‘Fair use 
is defined as copying the theme or ideas rather than their expression.’’ 
This definition is based on a concept of fair use as an appropriation of 
unprotected material.’ Such concept is related to the view that fair 
use is the negation of infringement, rather than a privileged infringe- 
ment. This usage is perhaps unorthodox in focusing upon a single 
inquiry, especially an inquiry which must be made in every infringe- 
ment action. In other words, there may be no problem of determining 
the reasonable nature of a taking when nothing legally protectible has 
been taken. 

This inquiry may, however, furnish a useful first step in the laborious 
weighing of factors characteristic of fair use analysis, Such was the 
procedure apparently used in a recent case involving the burlesque of 
a story, where the court stated: 

Burlesque may ordinarily take the locale, the theme, the setting, situation and 
even bare basic plots without infringement, since such matters are ordinarily 
not protectible.!? 

Appropriation of even protectible material must always be ‘‘sub- 
stantial’ to constitute infrmgement; thus a minimal amount of copy- 
ing should perhaps always be considered “‘fair.”” It has been suggested 
that fair use simply represents an attempt by the courts “‘to bring 
some order out of the confusion surrounding the question of how much 
can be copied.’ # 

Again, this approach may be directed to the question of infringe- 
ment in general, rather than fair use in particular.* The question of 
the amount of material copied will be discussed below in conjunction 


® See Folsom v. Marsh, 9 Fed. Cas. 342, 343 No. 4,901. (C.C.D. Mass. 1841); AMDUR, COPYRIGHT 
LAW AND PRACTICE, 762 (1937). 
a sae Use in the Law of Copyright” ASCAP, COPYRIGHT LAW SYMPOSIUM, No. 6, 

§ 100 F. 2d 583, 537 (2d Cir. 1938). 

* Cf. Sheldon v. Metro-Goldwyn Pictures Corp., 81 F. 2d 49 (2d Cir. 1936). 

10 Columbia Pictures Corp. v, NBC, 137 F. Supp. 348, 350 (S.D. Cal. 1955). 

il Note, 14 NOTRE DAME LAW. 443, 449 (1939). 

12 See Oxford Book Co. v. College Entrance Book Co., 98 F. 2d 688 (2d Cir. 1938). Cf. Macmillan Co. v. 
King, 223 Fed. 862 (D. Mass, 1914). 
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with the other criteria of fair use.“ It should be noted, however, that 
a broad underlying premise for the doctrine of fair use is supplied by 
the notions that: (1) the user has unlimited use of a great deal of un- 
protected material embodied in a copyrighted work; and (2) the user 
may, under any circumstances, copy an insignificant portion of pro- 
tected material. 

The doctrine of fair use goes beyond the boundaries set by these 
considerations. The amount of protected material freely available 
may be determined by many factors. One theory behind such per- 
missible copying is the implied consent of the copyright owner. In 
many cases, duplication of portions of his works should be desired by 
the author for its beneficial effects.“ These implications may be 
supported by express indications of the author’s consent.” On the 
other hand, indications of a restrictive intent, such as a statement 
requiring consent for any quotations, undermine this theory.” In 
its place, there has been offered the theory of a consent enforced by 
the figurative bargain embodied in the securing of a statutory copy- 
right.’ In other words, as a condition of obtaining the statutory 

ant, the author is deemed to consent to certain reasonable uses of 

is copyrighted work to promote the ends of public welfare for which 
he was granted copyright. This concept has at least a surface har- 
mony with the general assumption that the fair use doctrine does not 
apply to common law literary property.” 
he theory of “enforced consent” suggests another rationale which 
relies nore directly upon the constitutional p se of copyright. It 
has often been stated that a certain degree of latitude for the users 
of copyrighted works is indispensable for the ‘‘Progress of Science and 
useful Arts.” Particularly in the case of scholarly works, step-by- 
step progress depends on a certain amount of borrowing, quotation 
and comment.” 

Justification for a reasonable use of a copyrighted work is also said 
to be based on custom.” This would appear to be closely related to 
the theory of implied consent. It also reflects the relevance of custom 
to what is reasonable. In any event, it has been stated that fair use 
is such use as is “reasonable and customary.” ” 


B. THE PROBLEM IN CONTEXT 


The problem of fair use has so far been discussed in general terms. 
The defense of fair use has been raised most frequently in certain 
contexts. The more characteristic situations will be examined. It 
should be appreciated that the problem arises in other contexts and 


18 See IL, C, infra. 

M4 See ¢.g., Karll v. Curtis Pub. Co., 39 F. Supp. 836 (E.D. Wis. 1941); G. Ricordi & Co. v. Mason, 201 
Fed. 182, 183 (C.C.S.D.N.Y. 1911). 

18 See American Institute of Architects v. Fenichel, 41 F. Supp. 146 (S.D.N.Y. 1941). 

16 See Yankwich, What is Fair Use? 22 U. of CHI. L. REV. 203, (1954) for the following illustrative legend: 
“‘All rights reserved. No part of this book may be used or reproduced in any manner whatsoever with- 
out written permission except in the case of brief quotations embodied in critical articles and reviews.” 
Readers are often directed to the party from whom permission or information should be sought. 

1 Note, 15 SO. CALIF. L. REV. 249, 250 (1942). 

18 BALL, op cit. note 3 supra, at 2¢0 n. 5; Golding v. Radio Pictures Inc., 193 P. 2d 153 (Cal., Dist, Ct. App. 
1948). Perhaps the distinction is between pub and unpublished works rather than works for which 
statutory protection has been obtained and those which are protected under the common law. See SHAW, 
LITERARY PROPERTY IN THE UNITED STATES 67 (1950). The test would be the applicability 
of the fair use doctrine to unpublished works registered under section 12 of the Federal copyright statute. 

1” See W. H. Anderson Co. v. Baldwin Law Pub. Co., 27 F. 2d 82, 89 (6th Cir. 1928); Chafee, Reflections 
on the Law of Copyright, 45 COLUM. L. REV. 503, 511 (1945). 

* See Mathews Conveyor Co. v. Palmer-Bee Co. 135 F. 2d 73 (6th Cir. 1943). 

31 Note, 15 SO, CALIF. REV. 249, 250 (1942). 

%# Shapiro, Bernstein & Co. v. P. F. Collier & Son Co., 26 U.S.P.Q. 40, 42 (S.D.N.Y. 1934). 
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is, in a sense, inherent in much copyright infringement litigation. 
However, the wide range of situations would seem to be but variations 
of the basic conflict between the copyright owner anxious for exclusive 
rights and the user who, for one reason or another, denies that his use 
of the copyrighted material infringes upon such rights. Examination 
of the cases will reveal the various criteria of fair use and how they 
interact. 


1. Incidental use 


Section 1(b) of the copyright statute grants the exclusive right to 
make any new version of a literary work and to arrange and adapt a 
musical work. These rights are sufficiently broad to include a change 
in the medium of expression of copyrighted material. Thus, it has 
been held that a television comedy may not copy substantially from a 
serious motion picture.“ But a different situation is presented where 
a reasonable amount of material is used incidentally and as back- 
ground in an entirely different class of work. Such an appropriation 
may be considered a fair use. This is best illustrated by the use of 
excerpts from the lyrics of a copyrighted song in the course of a 
literary production. The courts have been reluctant to impose 
liability in such a case.* The incidental nature of such use, and its 
inability to compete with the copyrighted work have produced a 
finding of fair use. 

The absence of music may preclude impairment of the value of the 
plaintiff’s musical composition; it has been so held where portions of 
the lyrics were used as background for the action in a short story,” 
or in connection with a magazine article about the professional foot- 
ball team on which the song was based.* Similarly, a finding of fair 
use was made even where half of the magazine comment on the death 
of an actress consisted of extracts from the copyrighted song associated 
with her.” But a contrary result was reached where all the lyrics as 
well as the melody line of plaintiff’s song were included in a narrative 
history of popular songs in the United States.¥ 

Thus, the use of extracts from copyrighted material for illustrative 
purposes, or merely as a vehicle for an entirely different and noncom- 
peting work, would seem permissible.” Reproduction of musical 
material for the “amateur performer’ is not within such immunity.” 

The fortuitous inclusion of copyrighted material in newsreels or 
news broadcasts represents an incidental use which has given rise to 
several legislative proposals. These will be discussed below. 


2. Review and criticism 


Discussions of fair use often begin with the question of quotation 
from a work for the purposes of criticism and review. It is univer- 
sally agreed that “in reviewing a copyrighted work, or in criticising it, 


2 Benny v. Loew’s Inc., 239 F. 2d 532 (9th Cir. 1956), cert. granted, 353 U.S. 946 (1957). 

% Shapiro, Bernstein & Co. v. P. F. Collier & Son Co., note 22, supra; Broadway Music — v. F-R Pub. 
Corp., 31 F. Supp. 817 (S.D.N.Y. 1940); Karll v. Curtis Pub. Co., 39 F. Supp. 836 (E.D. Wis. 1941). 

2% Shapiro, Bernstein & Co. v. P. F. Collier & Son Co., note 22, supra. 

2% Karll v. Curtis Pub. Co., note 24, swpra. 

2 Broadway Music Corp. v. F-R Pub. Corp., note 24, swpra. 

28 Sayers v. Spaeth, Copyright Office Bulletin No. 20 at 625 (S.D.N.Y. 1932). 

2% Cf. Green v. Minzenheimer, 177 Fed. 286 (C.C.8.D.N.Y. 1909). 

30 Sayers v. Spaeth, note 28, supra. 
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quotations may be taken therefrom.” ** Thus it has been recently 
stated : 


Criticism is an important and proper exercise of fair use. Reviews by so-called 
critics may quote extensively for the purpose of illustration and comment.” 

It is interesting to note that there is apparently no reported Ameri- 
can decision involving alleged infringement in the course of serious 
criticism. This may be due to the self-restraint on the part of the 
critics and the desire on the part of authors and publishers to encour- 
age reviews of their works—reasons suggested for the decline in libel 
litigation involving the cognate doctrine of fair comment.* 


8. Parody and burlesque 


There have been half a dozen American cases dealing with parody, 
mimicry, and burlesque. These may be considered a humorous type 
of criticism; but the element of criticism is often absent from burlesque, 
leaving humor as the only aim.** The current importance of the prob- 
lem of parody as fair use in indicated by the fact that the Supreme 
Court recently granted certiorari in Columbia Broadcasting System v. 
Loew’s, Inc., in which the court, without discussing the issues in its 
opinion, divided four to four.* 

The key issue would seem to be the extent, if any, to which the 
general tests of fair use are to be modified in this area. The early 
case of Bloom & Hamlin v. Nizon,® indicates that the parody feature 
is quite significant. The court there stated: 


Surely a parody would not infringe the copyright of the work parodied merely 
because a few lines of the original might be textually reproduced. 


While it is not entirely clear that this was held to be so because of the 
nature of a parody, the court did find that ‘‘the good faith of such 
mimicry is an essential element.’’ Liability was denied on the ground 
that the use of plaintiff’s song was merely incidental to the mimicry 
of the Pete and not a subterfuge by which to reproduce copyrighted 
material. 

In the well-known Mutt and Jeff case,” the court apparently assim- 
ilated the parody to serious criticism and use of copyrighted material 
in general. Perhaps because the comic strip was itself humorous, the 
court found that the defendant’s parody constituted a “partial satis- 
faction of the demand’’ for the parodied work and accordingly 
amounted to an infringement. 

Recent litigation in the California Federal courts indicates that the 
interaction between motion pictures and television has heightened 
the problems posed by parodies and burlesques. In Loew’s Ine. vy. 
CBS, Inc.* Jack Benny’s television parody of the motion picture 
“Gaslight” was under attack. It was clear that the taking was sub- 
stantial. In a comprehensive and analytical opinion, District Judge 
Carter noted that “‘parodized or burlesqued taking is treated no dif- 

31 AMDUR, op. cit. note 5, supra at 757. 
3 Loew’s, Inc. v. CBS, Inc., 131 F. eo 175. 
% Ford, Fair Comment in Literary Criticism, 14 NOTRE DAME LAW. 270 (1939). For an historical 
Giscussion of this area, see Yankwich, Parody'and Burlesque in the Law of CopyriM, 33 CAN. B. REV. 
See Foley “Copyright-Burlesque of Literary Property as Infringement of Copyright,’ 31 NOTRE DAME 


M 
LAW. 46, 48 (1955). 

36 356 U.S. 43 (1958). Justice Douglas took no part in the decision. 

% 125 Fed. 977, 978 (C.C.E.D. Pa. 1903). 

87 Hill v. Whalen & Martell, Inc., 220 Fed. 359 (S.D.N.Y. 1914). 

8 131 F. Supp. 165 (8.D. Cal. 1955), aff'd sub nom Benny v. Loew’s Inc., 239 F. 2d 682 (th Cir. 1956), 
aff'd by a 4-4 division of the Supreme Court, 356 U.S. 43 (1958), 


56581—60——-2 
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ferently from any other appropriation.” * In finding for the plaintiff, 
the court held that the change in mode of expression from seridus tu 
comic did not preclude infringement. The court also found that the 
defendent’s commercial use of plaintiff’s material was directed to a 
competing entertainment field, although he concluded that reduction 
in demand for the original, stressed in the Mutt and Jeff case, was 
not essential. This result was affirmed by the Court of Appeals for 
the Ninth Circuit which emphasized that ‘‘wholesale copying” can 
never be fair use, not even where the treatment of the material is 
inverted by means of burlesque.” 

Even more recently, Judge Carter has had before him what he 
labeled as ‘‘the reverse or counterpart’’ of the Loew’s case. In Oolum- 
bia Pictures Corp., v. NBC," he found that Sid Ceasar’s television 
burlesque of ‘From Here to Eternity” did not infringe the copyright 
of that motion picture. This was so notwithstanding the simuarities 
beyond theme, situation, setting and basic plot. In reaching this 
result, Judge Carter seems to have modified the Loew’s approach 
He permitted use of an incident, some small part of the development 
of the story and even ‘‘possibly some small amount of dialogue,” em- 
phasizing that the besteatiaar should be permitted “to bring about 
this recalling or conjuring up of the original.” * The court. adopted 
as a conclusion of law the statement that— 
the law permits more extensive use of the protectible portion of a copyrighted 


work in the creation of a burlesque than in the creation of other fictional or 
dramatic works not intended as a burlesque,“ 


The subsequent 4 to 4 decision of the Supreme Court in the Loew’s 
case indicates the uncertainty that exists regarding this problem. 


4. Scholarly works and compilations 


The conflict between the right to “use” and the right to publish 
or copy is sharply presented in the area of scholarly works; this area 
includes such fields as science,“ law,” medicine,“ history ir and bi- 
ography. Research is the foundation of such works. . And research 
has flippantly been defined as “ plagiarism from two or more sources.” *° 
One court suggested that— 


with reference to works in regard to the arts and sciences, using those words in 
the broadest sense * * * authors are sometimes entitled, indeed required to make 
use of what precedes them in the precise form in which last exhibited. * * ** 
[Emphasis added.] 


The decisions in the field of scholarly works, as well as those con- 
cerning compilations, do present special problems by reason of the 
identity of subject matter covered by groups of works. It may be 
that the character of a work—as a scientific work, parody, etc.— 
is an extremely significant factor. In any event, the decisions in 


89 131 F. Supp. 177. 

4 239 F. 2d 536, 537. 

41 137 F. Supp. 348 (S.D. Cal. 1955). 

42 Td. at 350. 

43 Td. at 354. 

#4 Simms v. Stanton, 75 Fed. 6 (C.C.N.D. Cal. 1896). 

45 Callaghan v. Myers, 128 U.S. 617 (1888). 

Henry Holt & Co. v. Liggett & Myers Tobacco Co., 23 F. Supp. 302 (E.D. Pa. 1938). 
« Riserischiml v. Faweett Publications, Inc., 240 F. 2d 598 (7th Cir. 1957). 
 Toksvig v. Brace Pub. Co., 181 F. 2d 664 (7th Cir. 1950). 

# Pilpel, “But Can You Do That?,” Pablishers uae Aug. 26, 1957, p. 33. 
80 Sampson & Murdock Co. v. Seaver-Radford Co., 140 Fed. 539, 541 (Ist Cir. 1 


51 Lipton, The Extent of Copyright Protection for Law Books, SECOND COPYRIGHT LAW SYM- 
POSIUM i1 (1940). 


8 See Thompson v. Gernsback, 94 F. Supp. 453 (8.D.N.Y. 1950). 
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the lawbook field, for example, have accurately been characterized 
by a recent court as ‘‘somewhat confusing.” * Despite this confusion, 
it may be that the basic issue in each case is whether an earlier work 
has been collaterally used or substantially copied as well. 

A law digester may ‘‘use’”’ the citations of cases found in an earlier 
encyclopedia.” Since use of citations properly consists of reading and 
independently analyzing the cases, unauthorized copying cannot be 
said to take place even if the defendant’s published list of cases is 
identical to the plaintiff’s.“ Lf the two works are mere compilations 
of cases, a different rule apparently obtains; even the » verification of 
the original list will not shield the user from liability. 

The citations of an earlier work may be used as a c a on the later 
work. But the copying of such material as headnotes cannot be 
justified as fair use, even in the case of treatises, encyclopedias, or 
texts. 

The latitude permitted scholars in quoting material from earlier 
works does not extend to the use of a scholarly work for nonscholarly 
purposes. Thus, in Henry Holt & Co., v. Liggett & Myers Tobacco 
Co.,* three sentences from the plaintiff’ s scientific treatise were used 
in an advertising pamphlet to enhance the sale of the defendant’s 
product. The court held that defendant’s use was not for the scientific 

purposes for which plaintiffs consent might be implied. Similarly, 
the publishers of Sexology magazine met difficulties in attempting 
to convince the court of the scientific nature of the magazine so as to 
justify use of “the identical words of earlier books or writings dealing 
with the same subject matter.” ™ 

When material from a compilation of facts, names, or other infor- 
mation is used for the purpose of preparing a ‘rival compilation, it is 
often difficult to avoid mere copying. The courts have permitted a 
very limited use of such material as a source ® or means of verifica- 
tion.“ But the use of earlier caters as a check upon the complete- 
ness or accuracy of the user’s work must be followed by a bona fide 
independent recanvass.” And in any event, independent effort, such 
as the exercise of judgment in the selection of material, must be ex- 
pended.® Mere verification of the original material is ‘insufficient. 


5. Personal or private use 


Although the case law is apparently silent on the point, at least 
one writer has concluded that “‘anyone may copy copyrighted mate- 
rials for the purposes of private study and review.’”’® It has, more- 
over, been vigorously argued that ‘‘private use is completely outside 


83 Loew’s, Inc. v. Columbia Broadcasting System, Inc., note 38, supra, 131 vs Supp, 175. 
5 Edward Thompson Co. v. American Law Book Co., 122 Fed.,922 (2d Cir, 1 903), 
we wihite v. Bender, 185 Fed. 921 (C.C.N.D.N.Y. 1911). 
% W.H,. Anderson Co. y. Baldwin Law Pub. Co., 27 F. 2d 82 (6th Cir. 1928). 
cd Sate v. Myers, 108 U.S. 617 (1888); West Pub. Oo. v. Lawyers’ Cooperative Pub. Co., 79 Fed. 756 
# 23 F. Supp. 302 (B.D. Pa. 1938). 
Pe oer pies ede Gernsback, 94 F. nn 4 453 (8.D.N.Y, 1 rx 
Social Register ‘Ass'n v. in ace 128 =e 116 0.0. C.D.R.1. 1904), In West Pub, Co. v 
Themes Co., 169 Fed, 833, C.E.D 1900) mod. and aff'd., 176 Fed. 833, (34 Cir. ‘0) the 
court ch cums ereciviex maps ae TViebtoeine as depending “more upon the _ s unfair use, 
and the unlawful Saving of labor in ade to avoid a ey, original research than woe gar appropria- 
tion of any literary ideas or or arrangement, pened literary ability and studied Of. "Oenle Nast 
Pu Se coho . Vogue 8 School of Fashio: n Modeling, or 105 F. Supp. 325 ( D N.Y, 1952). 
& Dun v. Lumbermen’s Oredlit Ass’ n, 144 Fed. 83 (7¢ 1908). 
® Hartford Printing Co. v. Hartford D Diary, a P Pe bitshine Co., 146 Fed, 332 (C.C.D. Conn. 1906). 
® List Pub. Co. v. Keller. op Fee 772 (C.C.8.D.N.Y. 1887). Cf. Jeweler’s CireuJar Pub. Co. v. Key- 
stone Pub. Co., 281 Fed. 83 adc 1922). 
* Sampson & Murdock Co. v. Rava Radford Co., 140 Fed. 539 (ist Cir. 1905). 
6 Cohen, op cit., note 7, supra at 58. 
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the scope and intent of restriction by copyright.” © It is difficult to 
assess the effect of the absence of litigation in this area. It may reflect 
acquiescence on the part of copyright owners to copying by scholars 
for their own use. That such acquiescence is not complete is indi- 
cated by attempts to regulate, by agreement, the role of libraries in 
supplying copies to scholars.“ ‘The increasing use of photoduplica- 
tion processes will undoubtedly require continuing attention to this 
area. For the purposes of the present study, it may be observed that 
the categorical statements set forth above can neither be supported 
nor attacked on the basis of authority. It may well be, however, 
that the purpose and nature of a private use, and in some cases the 
small amount taken, might lead a court to apply the general principles 
of fair use in such a way as to deny liability. 


6. News 


The strong public policy in favor of the wide dissemination of news 
might conveniently be furthered by an expanded concept of fair use 
with respect to news items. As will be demonstrated below, this 
approach has been taken by many foreign countries and has been 

roposed in several attempts at legislative revision in this country. 

he present U.S. law, however, does not seem to have developed any 
special rules pertaining to the fair use of news articles. The incidents 
and facts embodied in news items cannot, of course, be subject to 
copyright protection.* News as such is not copyrightable.” But 
the literary aspect of a news article is entitled to protection and direct 
quotation or copying of the words or arrangement of the article 
entails the usual risks, notwithstanding the wider circulation of news 
achieved by the copying. 

The appropriation of a copyrighted news article was directly 
involved in Chicago Record-Herald Co. v. Tribune Association. The 
court characterized the defendant’s article as follows: 


It presents the essential facts of that [plaintiff’s] article in the vary garb wherein 
the author clothed them, together with some of his deductions and comments 
thereon in his precise words, and all with the same evident purpose of attractively 
and effectively serving them to the reading public.” 


Whether or not such a commercial purpose actuated the defendant 
in New York Tribune, Inc. v. Otis & Co.,” was one of the inquiries 
bearing on the defense of fair use which the court there reserved for 
full trial. The defendant in New York Tribune had photostated an 
entire editorial dealing with the presidential campaign. Questions 
insufficiently illuminated on motion included the number of copies 
distributed by the defendant, his intent, and the effect of his publica- 
tion on the distribution of plaintiff’s work. 


‘ oe “‘ Publication and Distribution of Scientific Literature,’”’ 17 College and Research Libraries 294, 301 
1 ‘ 
& See “‘Gentlemen’s Agreement’’ between Joint Committee on the Reproduction of Materials for Re- 
search and the National Association of Book Publishers, set forth and discussed in 1 Journal of Documentary 
Reproduction 29 (1939); Smith, ‘‘The Copying of Literary Property in Library Collections,” 46 Law Lib. 
Journal 197 (1953); 47 Law Lib. Journal 204 (1954). 

The British have made similar arrangements. See The Royal Society Information Services 
“Fair Copying Declaration and List of Publishing Organizations Subscribing to It”. (June 1950). 

6 Cf, Oxford Book Co. v. College Entrance Book Co., 98 F. 2d 688 (2d Cir, 1938). 

® See Chicago Record-Herald Co. v. Tribune Ass’n, 275 Fed. 797, (7th Cir. 1921). Relief for unfair 
competition arising out of the appropriation of news was recognized in the famous case of International 
News Service v. Associated Press, 248 U.S. 215 (1918). 

7 275 Fed. 799 (7th Cir, 1921). 

1 39 F. Supp. 67 (8.D.N.Y. 1941). 
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7. Use in litigation 


No cases have been found involving the eae of direct 
quotation or other use of cupyy ented material in judicial or adminis- 
trative opinions or by lawyers in briefs or otherwise in connection with 
pending litigation. It would seem that great latitude would be ac- 
corded such use. In the absence of reported decisions or records of 
controversy, the extent of this use cannot be delineated. 

8. Use for nonprofit or governmental purposes 

In New York Tribune, Inc. v. Otis & Co.,” it was indicated that a 
commercial motive on the part of the defendant would bear unfavor- 
ably upon the defense of fair use. Judge Carter in the Jack Benny 
case ” analyzed ‘the impact of commercial gain or profit” even fur- 
ther and concluded that: (1) ‘‘in the field of science and the fine arts, 
we find a broad scope given to fair use”; (2) ‘‘As we draw further away 
from the fields of science or pure or fine arts, and enter the fields where 
business competition exists we find the scope of fair use is narrowed 
but still exists’’; and @) the writer of a scholarly work ‘“‘does not invite 
or consent to its use for commercial gain alone.” 

It would seem to follow from Judge Carter’s analysis that where the 
commercial element is completely absent, a finding of fair use is 
strongly indicated. In Associated Music Publishers, Inc. v. Debs 
Memorial Radio Fund, Inc.," where the defendant was a nonprofit 
organization but engaged in commercial activities to raise funds for 
its expenses, the court rejected the defense of fair use. The infringing 
use of plaintiff’s musical composition consisted of a broadcast of about 
one-third of the work during the course of a sustaining program of a 
radio station operated by a nonprofit corporation. ‘The court held 
that the philanthropic and educational aims of the corporation did 
not prevent the broadcast from constituting a “public performance 
for profit”’ within the meaning of section 1(e) of the act; significant to 
this holding was the fact that the corporation sought immediate, if not 
ultimate, commercial gain by allocating one-third of the available time 
to commercial advertisers. In passing, however, the district court 
did take note of the fact that the defendants did not contend “that 
the corporation is a public or charitable institution.” The court 
found the fair use defense to |‘require ‘little consideration.”” In 
affirming, the Court of Appeals stated: 

There can be no doubt that the portion of the plaintiff’s composition which was 


broadcast which amounted to about a quarter of his entire work and was repro- 
duced to aid in building up a listening audience does not come within the definition 


of “fair use,’ % 

The Associated Music case may demonstrate the difficulty in estab- 
lishing the absence of any commercial motive. On the other hand, it 
may indicate that a finding of fair use will not be compelled by the fact 
that the defendant seeks no profit from its operation. Undoubtedly, 
this is but one illustration that generally no single factor will determine 
whether a use is fair or unfair. 


n Loew's. bee . Columbus Brosrieasting System Ine., 131 F. Supp. 165 (8.D. Cal. 1955), afd sub 
. Ve 1a Broa 7 ss .D, Cal. " nom. 
Benny v. 8, Ine, 290 P. 24 682 (th Cir. 1056), eek. granted, 888 U.S, 046 (1957). 
. . 2 e 
ms Music Publishers, Inc. v. Debs Memorial Radio Fund, Inc., 46 F. . $29 (S.D.N.Y. 
1042), aff'd, 141 Fad 852 (2d Cir, 1944). seca 


site 
141 F, 2d at 855, 
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Where the Government is the user of copyrighted material, a differ- 
ent situation is presented. ‘There is considerable doubt whether the 
Government is liable for copyright infringement.” Again, this is, 
strictly speaking, a situation governed by considerations other than 
fair use.” But immunity of the Government in this area has fre- 
quently been associated with the immunity of the members of the 
public who make a reasonable use of a copyrighted work. . For exam- 
ple, a wartime legislative proposal ** authorized the Librarian of Con- 
gress to make copies of copyrighted works for the purpose of furnishing 
such ¢opies not only to hig Goverhinant officials, but also: 

(3) To any person * * * upon his certification that he cannot otherwise obtain 
the material and that he desires it for the purpose of private study, research, 
criticism, review, demonstration, litigation, comment, newspaper summary, or fair 
use as recognized by the courts * * *, 

It should be noted that this proposal (which did not become law) 
prescribed that the making of copies by the Librarian of Congress 
shall not constitute infringment. In the absence of such legislation, 
the Librarian might be personally liable, since the sovereign immunity 
of the Government in this area has been held not to shield individual 
Government employees committing the unauthorized copying.” It 
should further be noted that the proposal specifically recognized that 
subsequent use of the material furnished by the Librarian might 
constitute infringment. Although not entitely clear, it would seem 
that such subsequent use might constitute infringement even if 
within the governmental purposes or the purposes quoted above. 


Cc. ANALYSIS OF THE CRITERIA OF FAIR USE 


The cases examined above support the conclusion that fair use is 
not a predictable area of copyright law. One writer has characterized 
this situation as follows: 


There is one proposition about fair use about which there is widespread agree- 
ment: it is not easy to decide what is and what is not a fair use.™ 


The conflicting results ponsien in this area are graphically illus- 
trated by two cases involving the same plaintiff, court, and year. 
In Green v. Minzenheimer * and Green v. Luby,® the court found 
factual differences upon which to distinguish two imitations or parodies 
of plaintiff’s song. These differences do not present any clear guide 
to the disposition of future litigation. This situation is understand- 
able in any inquiry dependent upon a concept of reasonableness, 
The reluctance of courts to rule on the defense of fair use prior to 

trial has already been illustrated in New York Tribune Inc. v. Otis & 
Co. Accordingly, “fair use is to be determined by examination of 
all the evidence.” *’ Once determined, one appellate court treated 
it as a ‘‘question of fact” which the court was.reluctant to reexamine.™ 

101 Cong. Rec. 7994, Sith Cong., Ist Sess. (1955). Cf. H.R. 8419, 85th Cong. (1057) which would ex- 
pressly impose liability on the Government, 

® One writer points out that the normal rules of fair use should shield many Governmental nses, even 
without reliance on sovereign immunity. Stiefel, Piracy in High overnment Publications, ASCAP, 
COPYRIGHT LAW SYMPOSIUM, No. 8, 3 at 9 (1957). : 

81 §. 2039, 78th Cong., 2d Sess. (1944). 

& Towle v. Ross, 32 F, Supp. 125 (D. Ore, 1940) H.R. $410, 85th Cong. (1957) would make the govern- 
ment lable father than the individual employee, 

8% Cohen, op. cit., note 7, supra, at 52. 
M177, Bed. 388 (C.0.8..N.Y. 1908). 
® 177 Fed. 987 (6.0.8.D.N'Y. 1 


# Soe P. ll, supra; cf. Winwar v. Time, Inc., 83 F. Supp. 629 (S.D.N.Y. 1949). 

8 See Mathews Conveyer Co. v. Palmer-Bee Co., 135 F. 2d 73 (6th Cir. 1943). 

% Eisenschiml v. Fawcett Publications, Inc., 240 F. 2d 598 (7th Cir. 1957). A different-view was 
in 56 COLUM. L. REV. 585 (1956) at 593 n. 37, where it was concluded that: ““The question of use 
should be decided by the court, as a question of law.” (Emphasis added.) 





COPYRIGHT LAW REVISION 15 


It has been suggested that: 


The cases indicate that there are eight elements which the courts consider; any 
one of the eight may, in a particular case, be decisive. These factors are: (1) the 
type of use involved; (2) the intent with whichjit was made; (3) its effect on the 
original work; (4) the amount of the user’s labor involved; (5) the benefit gained 
by him; (6) the nature of the works in\ olved; (7) the amount of material used; 
and (8) its relative value.” 


Perhaps more basic are the oft-quoted criteria set forth by Mr. 
Justice Story in Folsom v. Marsh as: 
the objects of the selections made, the quantity and value of the materials used 
and the degree in which the use may > pentuctee the sale, or diminish the profits, 
or supersede the objects, of the original work.” 

Judge Yankwich found that Story’s criteria have been the basis of 
American case law. He restates the decisive elements as follows: 

(1) the quantity and importance of the portion taken; (2) their relation to 
the work of which they are a part; (3) the result of their use upon the demand for 
the copyrighted publication,” 

It has been noted above that the nature of the works involved has 
been suggested as one factor in determining fair use. This factor 
might explain what appears to be a stricter rule in the case of com- 
pilations than in more scholarly works. Whether special significance 
attaches to the nature of a wor arody is involved in the Loew’s 
and Columbia cases. But Judge aslanioeiah finds that with respect to 
the diverse publications which have been the subject of litigation, 
there has been ‘‘uniforin application of the principles of ‘fair use.’ ”’ ” 

Sufficient has been said to emphasize the factual niceties of fair use 
determinations. Accordingly, it is believed that for purposes of 
analysis, the criteria of fair use may conveniently be distilled even 
further, without danger of oversimplification. In fact, the tests may 
perhaps be summarized by: importance of the material copied or 
performed from the point of view of the reasonable copyright owner. 
In other words, would the reasonable copyright owner have consented 
to the use? At times, custom or oublie policy defines what is 
reasonable. 

It is well within the bounds of reasonableness for the copyright 
owner to consider important a use which competes with his own work. 
A use having such an effect undermines the very basis of his quasi- 


monopolistic protection. Thus, the court stated in the Mutt and Jeff 
case: 


One test which, when applicable, would seem to be ordinarily decisive, is 
whether or not so much as has been reproduced will materially reduce the demand 
for the original.®* 


The courts have apparently been prepared to anticipate such a 
harmful effect; the copyright owner is protected not only against a 
use having an ‘unfavorable competitive effect,* but also a use with a 
competitive purpose or potential. Thus, in Shapiro, Bernstein & 
Co., v. P. F. Collier & Son Co.,* the following tests were set forth: 

* * * The extent and relative value of the extracts; the purpose and whether 


the quoted portions might be used as a substitute for the original work; the effect upon 
the distribution and objects of the original work. [Emphasis added. ] 


® Cohen, op. cit., note 7, supra, at 58. 
9 Fed. Cas. 348. See note 6, supra. 


"1 cit., note 16, supra, at 213. 

” Id. at 212. 

® Hill v, Whalen & Martell Inc., 220 R 360 ($,D.N 14). 

4 Social Register A Murphy, | rea "116 (C. C.D “Te. Of. Hartford Printing Co. v. 
Hartford Directory & Pablishine 0., 146 Fed. 332 (C.C.D. tae 906). 


% 26 U.S.P.Q. 40, 43 (8.D.N.Y. 1934), 
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In the Loew’s case, the competitive element was broadly construed. 
Judge Carter held that the plaintiff need not establish that the 
defendant’s work reduced the demand for the plaintiff’s; yet his 
emphasis on the commercial nature of the defendant’s work has 
already been noted. In this connection Judge Carter had concluded 
that “the taking was for commercial gain for use in a competing 
entertainment field.” ” 

A curious commentary on the importance of competition is re- 
flected by Henry Holt & Co., v. Liggett & Myers Tobacco Co., where 
an extract from the plaintiff’s scientific work was used in defendant’s 
advertisement; such use was held to be an infringement. The dis- 
similarity between the nature of the plaintiff’s work and defendant’s 
use appears to have been a crucial consideration.” Presumably, 
had the defendant used plaintiff’s work in a competing scientific work, 
fair use might have been established. It thus appears in the field of 
scholarly works, the effect of “competition” is mitigated. Scholarly 
works in any particular field may in a sense compete with one another; 
but this does not prevent such use of earlier materials as is sanctioned 
by traditions of research and dictated by the strong policy in favor 
of encouraging a steady flow of such works. 

The importance to the copyright owner of a use made without 
his express consent also dosent on the extent of the material taken 
and its value,** considered in connection with either the copyrighted 
work or the user’s work. Thus, where the material taken constitutes 
a large part of the plaintiff’s work, the use is unreasonable.” Of 
course, in determining the amount of material taken, there is pre- 
sumably a distinction between the minimal amount which under 
no circumstances could constitute ea and the slightly 
larger quantity which, in conjunction with other factors, amounts 
to air use. This distinction is not always clear in the case law. 

The significance of material is Joteniaitied by many factors. In the 
Shapiro, Bernstein case, the court upheld as fair use the reproduction 
of “‘some more or less disconnected ‘snatches’ or quotations from the 
words of the song.’”’ There were apparently three reasons why such 
material was not considered significant. (1) The amount was small; ?! 
(2) the quotations were disconnected; and (3) the material consisted 
of only words and not the music. More recently, qualitative analysis 
was made of the defendant’s use in a 20-second commercial of a 
melodic obligato from plaintiff’s song. The court held that copyin 
of “that portion of plaintiff’s song upon which its popular appeal, 
and hence, its commercial success amnaen * * © was not shielded 
by the doctrine of fair use.’ 

Inquiry into the importance of the material to the defendant’s 
work was made in the Henry Holt case discussed above. The material 
there copied constituted only three sentences from an extensive 
treatise by the plaintiff, but represented about one-twentieth of the 

% 131 F. Supp. 182-83. See College Entrance Book Co. v. Amsco Book Co., 119 F. 2d 874, 876 (2d Cir. 
1941) wherein the Court of Appeals, in reversing the district:court, emphasized that both works ‘“‘metexactly 
the same demand on the same market.” 


n 

Cf. Sampson & Murdock Co. v. Seaver-Radford Co., 140 Fed. 539 (ist Cir. 1905). 

% In Folsom v. Marsh, 9 Fed. Cas. 242, 348, No. 4901, Justice Story emphasized the importance of the 
“value” of an extract rather than its “quantity.” 

® Leon v. Pac. Tel. & Tel. Co., 91 F. 2d 484 (9th Cir. 1938). Cf. Benny v. Loew’s, 239 F. 2d 532 (9th Cir. 
1956), cert. granted, 353 U.S. 946 (1957). 

10 See p. 30, infra. 
ous Associated Music Publishers, Inc. v. Debs Memorial Radio Fund, Inc., 141 F. 2d 852 (2d Cir. 


12 Robertson v. Batten, Barton, Durstine & Osborn, Inc., 146 F. Supp. 795 (8.D. Cal. 1956). 
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defendant’s advertising pamphlet. The court found that the matter 
copied was sufficiently substantial to overcome the threshold argu- 
ment against a finding of infrmgement. Presumably, this considera- 
tion influenced the court in finding that fair use had not been 
established. 

It might seem that the appropriation of a large amount of material 
would constitute an unreasonable use, notwithstanding the nature 
of the material or other circumstances. This view was strongly 
expressed in Leon v. Pacific Telephone & Telegraph Co.,* where 
defendant rearranged the order of listings in plaintiff’s telephone 
directory from alphabetical arrangement of names of subscribers to 
consecutive listings of telephone numbers. The court stated: 
Counsel have not disclosed a single authority, nor have we been able to find 
one, which lends any support to the proposition that wholesale copying and 
publication of copyrighted material can ever be fair use. 


This dictum was relied upon heavily by the court of appeals in the 
Loew's case. 

Had the reported progress of New York Tribune, Inc. v. Otis & Co., 
gone further, it might have furnished the “authority” not available 
at the time of the Leon case. The defendant there had photostated 
an entire editorial. The court, in denying the defendant’s motions to 
dismiss and for summary judgment, apparently considered the issue 
of fair use an open one to be determined by “consideration of all the 
evidence in the ease.” Inasmuch as the court was not considering 
a motion on the plaintiff’s behalf, its failure to rule out the ibility 
of a fair use defense may not contradict the Leon dictum. Yet, some 
question as to the sweep of the dictum may be raised by Broadway 
Music Corp. v. F-R Pub. Corp.,” wherein words from the plaintiff’s 
copyrighted song constituted about half of the lines in the defendant’s 
magazine article. 

The state of mind of the user, ordinarily immaterial to the deter- 
mination of infringement,’ has been considered relevant to the ques- 
tion of fair use.” It was stated in the early case of Lawrence v. Dana,“ 
that “evidence of innocent intention may have a bearing upon the 
question of ‘fair use’.” “Innocent intention” in this context has been 
roughly equated with “good faith.” ' The court in the Broadway 
Music case found the absence of an “intent to commit an infringe- 
ment” to ‘go to fill out the whole picture.” 

In the New York Tribune case, the intent of the defendant to use 
the plaintiff’s editorial in a noncommercial manner apparently would 
have been a significant factor. But this suggests that the purpose 
of a work or the intention to compete may be more crucial than the 
overall intention of a defendant to infringe or not to infringe. Sim- 
ilarly, the acknowledgment of source would merely reveal an intent 
to refrain from plagiarism—using another’s material as one’s own— 
rather than an intent to keep the use within reasonable bounds. 

Acknowledgment itself presents an interesting situation. It is 
ordinarily assumed that credit to the source is a factor which reflects 


103 91 F. 2d 484, 486 (9th Cir. 1938). 
14 See note 40, supra. Cf. Sayers v. Spaeth, Copyright Office Bulletin, No. 20 at 625 (S.D.N.Y. 1932)4 
15 31 F. Supp. 817 (8.D.N.Y. 1940). 
a gee ps v. — Salle Realty Co., 283 5S. ie = Re REV. 190, 187 (1988) 
‘eck, Copyright In. 0 orks, . iL. + 180, 3 
108 15 Fed. Cas. 26, 60 Case No. 8, 136, (C.CD. Mass, 1869) 
Cohen, op. cit., note 7 supra, at 60, 
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favorably upon the user as it helps “to fill out the whole picture.” '° 
Nevertheless, acknowledgment can have contrary implications. Thus, 
one court said of crediting the author: 

Far from there being any exculpatory virtue in this, it would tend rather to 
convey to the reading public the false impression that authority to appropriate 
the extracts from the copyrighted article had been duly secured by the offending 
publisher," 

In any event, it is clear that acknowledgment, in itself, is not sufficient 
to insure fair use and preclude infringement.!” 


III. Proposats ror LEeGistaTIvE Revisions Since 1909 


The omission of any mention of fair use in the 1909 act was not 
inadvertent. At the hearings leading to the act, the Librarian of 
Congress indicated that the question, ‘‘What is fair use?” was not 
answered by the bill which “leaves to the courts to determine the 
meaning and extent of terms already construed by the courts.” ' 
Semmes, the Senate Committee on Patents reported in 1907 that the 


is not, however, an attempt to codify the common law. Questions such as that 
of what is a ‘‘fair use’ of copyrighted matter, and what is an “infringement,”’ 
it leaves still to the courts.!"* 


This approach was recently suggested by the representative of the 
book publishers who felt that the judicial doctrine of fair use was 
preferable to a ‘for profit” limitation on the performing right of non- 
dramatic seeeay works." However, the statutory silence of the 1909 
act was not followed in most of the major reform bills since 1909. 
Rather, there was proposed a wide variety of fair use provisions rang- 
ing from a single short sentence in the Sirovich bills to the extensive 
provisions of the Dallinger and Shotwell bills. 


A. DALLINGER BILLS, 1924 


The first Dallinger bill ™* proposed immunity for fair use and related 
situations, section 27 providing for six exemptions from infringement. 
Most of these were patterned after the British Copyright Act of 1911.'” 
(1) The bill broadly exempted “any fair use of any work for the 
purpose of study, research, criticism, or review.” (2) The author of 
an artistic work retained the right to use models, sketches, etc., even 
where he did not own the copyright in the work; but such limited 
ight did not authorize him to “repeat or imitate the main design or 
scope of that work.” (3) Permanently exhibited works of art could 
de freely copied, and sketches or drawings of works of architecture 
could be made as long as they were not in the nature of architectural 
plans or drawings. (4) Short passages from published literary works 
might be included in a collection mainly of noncopyrighted material 
intended for school use, The educational purpose was to be indicated 

i See Warren v. White & Wyckoff Mfg. Co., 30 F. 2d 922, 923 (S.D.N.Y. 1980) 


Ww i 
111 Chicago Record-Herald Co. v. Tribune Ass’n., 275 Fed. 797, 799 (7th Cir. 1921). 
12 See Henry Holt & Co. v. Liggett & Myers Tobacco Co., 23 F. Supp. 302 (B.D. Pa, 1938); Sayers v 
Spaeth, Copyright Office Bulletin, No. 20 at 625 (8.D.N.Y. 1932). 
us Hearings Before Committee on Patents on S. 6330 and H.R. 19858, 59th Cong., 1st Sess., at 15 (June 1906). 
14 §, REP. No. 6187, 50th Cong., 2d Sess gen). 
oe ee Before, Gubsommbise No. 3 of the House Committee on the Judiciary on H.R. 8589, 82d Cong., 


us H.R. 8177, 68th Cong., Ist Sess. (1924). 
6.5 ©. 46 §2 (1911). 
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and the source acknowledged. This provision was inapplicable to 
passages from works which were themselves published for school use, 
and permitted the use of only two passages from the same author 
within a 5-year period. (5) Excluded from infringement was “The 
reading or recitation in public by one person of any reasonable extract 
of any published work.” (6) A limited right to reproduce news 
articles, paened upon Article 9 of the Berne Convention, was also 
proposed. Permitted was the— 


reproduction by another newspaper of any newspaper article other than serial 
or other stories and tales, unless the reproduction thereof is expressly forbidden, 
provided the source of said article is stated in connection with such reproduetion, 


a ge section 28 authorized a newspaper report of a public 
address. 

These provisions seem to embody three general themes. First, © 
scholarly and peculiarly educational use of copyrighted material was 
accorded special concessions. Second, reporting and borrowing among 
newspapers of new items was facilitated. Third, performing rights 
and artistic reproduction rights of copyright owners were curtailed. 

It will be noted, however, that the proposals failed to resolve many 
of the questions traditionally left to the courts in this area, Thus 
subsection 1 of section 27 exempted “fair use’’ for scholarly or critical 
purposes, but no definition of ‘fair use’ was supplied. And the 
educational exemption of subsection (4) was Ninited to ‘‘short. pas- 
sages.”’ Similarly, the right to public recitation by someone other 
than the copyright owner was limited to a “reasonable extract” of 
the copyright work. 

The second Dallinger bill ' limited significantly the public reading 
exemption of subsection (5). This use could be made only of non- 
dramatic works and was permitted only where the public reading or 
recitation was not for profit. 


B. VESTAL BILLS, 1981 


The Perkins bills’ apparently contained no provisions concerning 
fair use. Neither did the first versions of the Vestal bills,” including 
H.R. 12549 which was passed by the House in the 71st Congress. 
But in the following session an amended version'** and its companion 
bill in the Senate '** took an interesting approach to the problem of 
fair use. They engrafted provisos directly upon the general grant: of 
copyright in section 4, which insured that “nothing in this Act shall 
er tara the fair use of quotations from copyright matter.” Both 

ills permitted such fair use only in the absence of an express prohibi- 
tion by the copyright owner. And credit was required by the Senate 
bill where the use was by radio for profit, and by the House bill in 
every case. 
C. SIROVICH AND DILL BILLS, 19382 


The provisions of the Sirovich bills probably modified the effect of 
the silence in the Perkins bills only by an absolute requirement of 


8 H.R, 9137, 68th Cong., ist Sess. (1924). 

n¢ Ff. R. 11258 and 8S. 4355, 68th Cong., 2d Sess, (1925), and H.R. 5841, 69th Cong., Ist Sess. (1925). 

20 H.R, 10434, 69th Cong., Ist Sess. (1926), H.R. 8912, 70th Cong., Ist Sess, (1928), H.R. 6900, 7ist Cong., 
2d Sess. (1929), and H.R. 12549, 7ist Cong., 2d Sess. (1930). 

121 H.R. 139, 72d Cong., Ist Sess, (1931). 

132 Hebert bill, 8. 176, 72d Cong., ist Sess, (1931), 
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acknowledgement. ‘Thus, section 11 of the first and second Sirovich 
bills contained the provision that: 

None of the remedis given to the copyright owner by this Act shall be deemed to 
apply to—(f) the fair use of quotations from copyright matter provided credit is 
given to the copyright owner. 

The third Sirovich bill™ introduced the addition of the words “or 
the work quoted” to the end of subsection, and this modification was 
retained in all the later versions ™ of the bill. 

The Dill bill ** hedged the privilege of fair use with a further con- 
dition and would seem to represent a dilution of the privilege as de- 
fined by the courts. Section 2 provided that: 

Nothing in this Act shall prevent the fair use of quotations from copyright matter, 
unless the copyright owner by notice affixed, has expressly prohibited such quotations 
* from the copyrighted work in whole or in part, but whenever such quotations are 


rinted or reproduced by radio for profit, credit shall be given to the source. 
Emphasis added.] 


D. THE DUFFY, DALY, AND SIROVICH BILLS, 1935-87 


The original Duffy bill,!” introduced in 1935, incorporated the 
substance of the provisions of the earlier Sirovich bills by granting 
immunity to “the fair use of quotations;”’ and a requirement of ‘‘due 
credit’? was imposed. ‘This provision was deleted in later versions.’ 
But the Duffy bills also contained some innovations in U.S. fair-use 
pve: For example, section 17g (4) of S. 3047 '” exempted 

rom liability the performances of a copyrighted musical work for 
charitable, religious, or educational purposes as well as: 

The merely incidental and not reasonably avoidable inclusion of a copyrighted 
work in a motion picture or broadcast depicting or relating current events. 

The Daly bill! was silent as to fair use, but the Sirovich bill of 
1936 '*! maintained the exemption for performances for charitable 
purposes, as well as the brief statement as to ‘‘fair use of quotations’’ 
found in the earlier Sirovich bills. Section 26 also exempted from 
infringement ‘‘the publication of a photograph as an item of public or 
general interest in the dissemination of news.’ 

Hearings were held on the Duffy, Daly, and Sirovich bills in 1936."? 
The subsection of the Duffy bill quoted above came under attack by 
the American Society of Composers, Authors & Publishers. Its 
extensive brief included the following criticism of the provision: 

There is no reason why exhibitors and distributors of newsreels should be per- 
mitted to make a profit from the use of copyrighted material without payment. 

There is nothing to prevent an unscrupulous broadcaster from broadcasting an 
entire show as a current event. This could be done by merely coupling the per- 
formance with a broadcast of current news events.'%5 

On the other hand, the National Association of Broadcasters 
favored the provision, arguing that the violation of the copyright 


123 H.R, 10364 and H.R. ae 72d Cong., Ist Sess, (1932). 


ER ese aR ist Gem 0 12425, 724 C Ist S (1932). 
‘ an ess. 
126 §, 72d Cong., 932), nee 


ist Sess. (1 
127 §, 2465, 74th Cong., Ist Sess. (1935). 
138 §, 3047, H.R. 8557, eee Bt (1935) and S. 7, H.R. 2695 and H.R. 3004, 75th Cong., 1st Sess. 


937). 

129 74th . .» Ist Sess. ( 

130 H.R. 10632, 74th Cons “Bess. (1936). 

m H.R. 11420, 74th Cong., 2d Sess. (1936). 
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was merely technical and the damage, minimal. The broadcasters 
argued further that “important considerations of public policy” 
dictated unrestricted continuation of— 


one of radio’s greatest contributions to civilization * * * the instantaneous 
communication of public events to the public throughout the world.!™ 


The representative of the motion picture producers characterized 
this provision as a very salutary contribution. It was suggested on 
behalf of the producers that the exemption should not be Timited to 
the depiction of current events, but should extend to all subject 
matter where the infringement was “incidental and not reasonably 
avoidable.’ This extension was deemed necessary by reason of the 
filming of pictures out of doors and possible inclusion of a work of 
art in the scene.'*® 

The debates on this controversial provision became more extended 
in the course of the Shotwell meetings. 


E. SHOTWELL (THOMAS) BILL, 1940 


The Shotwell Committee considered the wide range of problems 
broadly associated with the question of fair use. ‘These problems 
occupied a good deal of the time of the Committee. They ranged 
from the special problems of the scholar to appropriate limitations on 
performing rights. 

In addition to the provisions which ultimately appeared in the 
Thomas bill to be noted below, three proposals in the preliminary 
“Ware draft’’®* version of the bill deserve mention. This draft 
contained a provision'*’ which, like subsection 26(6) of the Dallinger 
bill, was patterned after article 9(2) of the Berne Convention; it 
granted a qualified right of reproduction in the press with respect 
to articles of public interest. This provision was short lived as was 
subsection 18(c) which permitted the nonprofit exhibition of certain 
motion picture films. 

Of longer endurance was a provision protecting “fair dealing’ for 
“the purpose of private study, research, review or newspaper sum- 
mary.” * In the course of the discussions on this section, the radio 
broadcasters sought to delete the word “private” on the ground that 
“study and research as well as criticism and review are intended for 
the public and not merely for private edification.” It was accord- 
ingly urged that “the research should not be limited to private re- 
search either as to sponsorship or its dissemination.”’ '® 

The entire section was deleted after the Joint Committee on Ma- 
terials for Research, apparently considering the position of the scholar 
more favorable under the case law, convinced all other interested 
groups except the book publishers that the attempt to codify the 
doctrine of fair use had been unsuccessful.’ 


i Td. at 478, 
135 Jd, at 1020. 
1% Ware Preliminary Draft dated April 7-12, 1939, 2Shotwell Papers 226 (1939). The memoranda, 
=e creeks of nied nd eaiebente ta Copyright Office are referred to herein as “‘Shotwell 
a Pe 
Id. at 24, 2 Shotwell Papers 248 (1939). 
18 Jd. at 26, 2 Shotwell Papers 250 (1939). 
hotwell Papers 289 (1939). 
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Section 12 of the bill as actually introduced by Senator Thomas !# 
took several different approaches to the question of fair use and covered 
a number of controversial situations. ‘The provisions of subsections 
(f), (g), and (h) gave permission for translation incident to private 
study and research as well as for reproduction of single copies by 
libraries of unpublished or unavailable works needed for study or 
research. 

These subsections were drafted by a subcommittee on scholarship” 
and embodied to some extent the proposals of the Joint Committee 
on Materials for Research.’* The Joint Committee had emphasized 
the needs of the scholar at the outset of the proceedings." 

The general attitude of the Joint Committee is to be contrasted 
with that of the book publishers who charged that ‘‘professors and 
teachers are the chief pirates of literary matter.” '“ Moreover, the 
authors had emphasized the question of limiting the scope of the 
protected class of ‘‘scholars,”’ as well as the permissible number of 
copies; they also stressed the plight of authors whose writings were 
primarily intended for libraries and scholars.“* And Dr. Shotwell 
acknowledged the possibility of overprotecting the scholar by noting 
that “the scholar is, in his use of * * * reproductive processes, taking 
the position of a quasi-publisher.”’ '* 

Subsection (h), which permitted libraries to make single copies of 
works unavailable to scholars and researchers, was highly contro- 
versial. ASCAP compared it with compulsory licenses for recorded 
music and questioned its constitutionality.“* The Authors League 
urged greater restrictions to preclude libraries from engaging in the 
publishing business ‘‘under the guise of scholarship.” The motion 
picture industry feared that the basic concept of this provision might 
spread to the field of motion pictures.'” On the other hand, the Joint 
Committee apparently felt that the provision did not go far enough 
since it did not cover privately printed copyrighted books. It 
should be noted that subsection (h) provided for the creation of a 
trust fund in the U.S. Treasury consisting of payments made by 

libraries for the reproduction of books which were out of print and 
unavailable. 

The incidental infringement provisions consisted of an extension of 
the Duffy bill een Immunity was granted by subsection (b) 
to infringement in the course of simultaneous news reporting from 
the location in question; as in the Duffy bill, the excused infringement 
had to be ‘‘not reasonably avoidable.” In addition, the view of the 
motion picture industry representative at the Duffy hearings “? was 
apporendly adopted in subsection (d) which permitted the inclusion 
»f ‘a work of art visible from a public place” in a photograph, motion 
ucture, or television broadcast. 

MIs. 76th Cong., 3d Sess. 


(1940), 
42 Ware Preliminary Draft, Note, p. 27, 2 Shotwell Papers 251 (1930 


). 
1 Minutes of Meeting of Committee for the Study of Copyright (hereinafter, ‘‘Minutes’’) March 2, 1939, 
12, 2 Shotwell Papers 65 (1939). 


‘4 Memorandum, July 15, 1938, 1 Shotwell Papers 18-20 (1938-1939). 
'‘& Minutes, Nov. 3, 1988, p. 42, 1 Shotwell Papers 169 (1938-1939), 
i Jd, at 39, 1 Shotwell Papers 166 (1938-1939). 
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Subsection (b) was the subject of considerable discussion, analysis, 
and controversy. ASCAP originally sought to limit application of 
the proposal to ‘‘events of a patriotic or political nature.” Concern 
was expressed over the use of the clause under consideration “‘for the 
purpose of infringing copyrighted works under the guise of depicting 
public events.” * At a later stage, however, the Society took the 


position that the entire subsection should be eliminated because there 
was— 


no reason why broadcasters and motion picture producers should be permitted to 
profit from the use of the property of copyright owners unless the consent of such 


owners is secured in advance, 
ASCAP was prepared to ‘‘have the courts pass upon the question as 
to whether the use is a fair one.” ™ 

On the other hand, the broadcasters and motion picture producers 
were proponents of the measure, insisting that they were confronted 
with the insuperable problem of “clearing” the use of the copyrighted 
music which might be played at a football game or a parade.’ In 
commenting on the final draft of the bill, the framers explained that the 
immunity was to be limited to cases in which “‘permission of the copy- 
right owner could not have been obtained in advance with the use of 
reasonable diligence.” “* And the broadcasters agreed to limit the 
exemption to cases in which the broadcasters received ‘‘no direct 
compensation.’”’ 

The special immunity granted in subsection (d) with respect to 
works of art, though supported by music publishers and libraries,’ 
was sharply criticized by the songwriters as— 


destroying copyright on works of art, since any public exhibition of a work of art 
would immediately remove copyright protection by permitting photographs to be 


taken and distributed.™ 
The motion picture industry was willing to qualify the immunity 
with the requirement that the use be “not for profit.” The book 
publishers also were of the opinion that the provision was too loosely 
drawn.'® 
Subsection (c), like subsection (d), was designed to “safeguard the 
taking of pictures of works of art and architecture when visible from 
a public place.’”"* Subsection (c) permitted all representations of an 
architectural work as long as they “are not in the nature of archi- 
tectural models, designs, or plans.” The copyright owner was in 
any event precluded from enjoining the completion or use of an in- 
infringing building. 
Subsection (a) complemented the limitation of musical performing 
ights to public performance for profit, found in section 1(e) of the 
omas bill. The remedies of the act were withheld in the case of a 
performance by a “bona fide charitable, religious, or educational 


S Minutes, June 13, 1939, p. 17,[3 Shotwell Papers 153 (1939). 
emorandum, June 20, 1939, p. 1, 3 Shotwell Papers 225 (1939). 


18? Jd. at 5-7, 3 Shotwell Papers 141-143 (1939). 

188 Notes and comments on the Draft of December, 1939, p. 11, 4 Shotwell 240 (1939-1941). 

18 Outline of changes in the Copyright Law Pro by Broadeasters and pared for the Committee 
on the Study of Copyright, November 1, vas 128¢-123f (1988-1939). 

1 Collected Comments Upon Sections of Copyright Bill Still on the Agenda, November 10, 1939, p. 6b, 
4 Shotwell Papers 99 (1939-1941). 

11 um, June, 1939, p. 5, 3 Shotwell Papers 265 (1939). 

= i note 160, supra. 


1 Notes and Comments on the Draft of December, 1939, p. 12, 4 Shotwell Papers 241 (1989-1941). 
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organization.’’ ‘Two provisos were attached. The entire net pro- 
ceeds had to be devoted exclusively to charitable, religious, or educa- 
tional purposes and no part of the proceeds could inure to the private 
benefit of a promoter. The second proviso was criticized as under- 
mining the entire effect of the immunity; the book publishers, how- 
ever, insisted on its inclusion.’ 

It might seem that this immunity is narrower than the general con- 
cept of a performance “not for profit.” On the other hand, the pro- 
posal might conceivably excuse certain radio broadcasts which the 
courts had held were ‘“‘for profit.” In any event, the broadcasters 
strongly favored this provision, while the authors opposed it. 

The Shotwell provisions concerning fair use were elaborate and 
varied. They may perhaps be grouped under four general headings 
(1) The needs of scholarship were recognized in subsections ff), 
(g), and (h). (2) For somewhat different reasons, broadcasters and 
televisors were permitted by section (e) to record their programs for 
private file and reference purposes. (3) Certain incidental infringe- 
ments were excused by subsections ®) and (d). (4) The rights of 
the owners of copyri hte i in musical compositions and architectural 
works were specifically limited by subsections (a) and (c) so as to 
sanction certain uses of such works. 


IV. Laws or Foreran Countriss ! 


Most of the nations having copyright laws have enacted specific 
provisions concerning fair use. Many of these provisions are exten- 
sive and intricate. They often make specific mention of the different 
classes of copyrighted material open to use. The conditions and 
qualifications relating to fair use are often specified in some detail. 
Brief examination w ‘il be made of such limiting factors as the purpose 
or type of the use, the length of quotations and the requirement of 
acknowledgement, with attention being given to variations among 
different classes of work. Following this, a more detailed examination 
of the United Kingdom Act of 1956 w ill be made in order-to afford 
an integrated picture of a single statute containing relatively extensive 


fair use provisions. Finally, pertinent provisions of international 
conventions will be noted. 


A. PURPOSE OR TYPE OF USE 


The most characteristic fair use provision sanctions limited use of 
copyrighted material for educational, scientific, or similar purposes 
including criticism and discussion. The privilege of using extracts 
for the purposes of criticism and review is frequently permitted by 
express provision. Representative provisions are found in the 
statutes of Brazil (art. 666(V)); Denmark (§ 13); France (art. 41); 
India (§ 52); Italy (art. 70); Lebanon (art. 149); Netherlands (art. 16); 
Rumania (art. 14); the United Kingdom (§ 6); and other British 
Commonwealth nations,.'* 


165 Memorandum, October 16, 1939, Sk home oa Papers 22 (1939-1941), 
18 See note 160, supra, at 6, 4'shot it Papers (1939-1 
187 The statutes of foreign coun: vues a COPYRIGHT LAWS AND ae OF THE 
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The particular purposes or types of work entitled to the privilege 
are not uniform. Article 41 of the French law of 1957 contains fairly 
broad specifications; permitted are: 

Analyses and brief quotations justified by the critical, polemical, pedagogical, 
scientific, or informational character of the work in which they are incorporated, 
Even broader is the provision of the Portuguese law which includes 
publications for “religious or recreational” purposes as well as the more 
usual “teaching, scientific, literary, artistic”? purposes." The desig- 
nation of “literary’’ purpose, repeated in various other statutes,'” 
might seem sufficiently broad; the addition of “recreational” renders 
it difficult to imagine a purpose not covered. 

Additional uses and purposes specified in statutes embellish the 
general theme. For example, the Chinese law includes “reference 
purposes,” ' while the law of Japan permits quotations ‘‘to provide 
for the aims of a book of ethics.” '” The law of Argentina permits 
the publication of a photographic portrait for “cultural purposes” 
generally as well as in connection with events of public interest.’” 
And compilations and anthologies are frequently granted certain 
immunities.) 

The charitable purpose or nonprofit character of a use are some- 
times considered significant, but usually in connection with the priv- 
ilege of performing a work publicly. Thus, the law of Denmark per- 
mits the performance of a musical composition not only in connection 
with teaching but during “popular meetings and * * * festivals’ 
where there is no admission fee or element of private gain. Public 
performance is also permitted: 
when the proceeds are devoted exclusively to charity or to other purposes of pub- 
lic benefit, provided the performers do not receive any payment.!® 

Private or personal use is sanctioned explicitly by more than 20 
countries. Many statutes use the terms “private use” or “personal 
use.” 17° Others take a more indirect or limited approach. ‘Thus the 
law of Brazil permits ‘‘the hand making of a copy of any work, pro- 
vided that such copy is not intended for sale.” '” These provisions 
presumably sanction reproduction of the entire work. 


B. THE AMOUNT OF MATERIAL 


A number of statutes prescribe, to various degrees of specificity, the 
amount of material which may be used freely by persons other than 
the copyright owner. Such a restriction is ordinarily imposed in con- 
junction with other limitations. This is not universally true, how- 
ever. Under the German law, for example, ‘single passages or minor 
portions” of a published literary work may be used in any “inde- 
pendent literary work.” '* 


1 Art. 19, 
1” F.g., Panamanianlaw. Article 1924 of the Administrative Code specifies ‘‘a definite Marae y perposs 
The law of Chile permits reproduction of recitations and short extracts in “scientific, / or w 


iterary orks 

at public lectures or in educational texts.” (Art. 11) [Emphasis added.] But such use must be “‘solely for 
the purpose of explaining the text of the work.” 

Im Art, 24(1). 
173 Art. 30(3). 
1% Art. 31. 
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1% F.g., France (Art. 41, 2); Sweden (§10, subdivision 1); Austria (§ 42(1)); Turkey, Art. 38, 
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Several statutes set specific quantitative limits on the amount of 
material which may be taken. Thus, the law of Argentina specifies 
as a limitation “not more than one thousand words from literary or 
scientific works, or not more than eight bars from musical works.” '” 
Such material must, in any case, be “‘indispensable” for the achieve- 
ment of the enumerated purpose for which such use may be made. 
One thousand words and four bars of music are prescribed in the 
statute of Colombia. The law of Sweden limits certain uses to 1 
printed page of a literary work ™ and 30 bars of music which cannot 
exceed one-twentieth of the new collection.” And i the Ukraine 
elaborate limitations are imposed, with distinctions in the number of 
“printed characters” based on the length or nature of the literary 
work; one-quarter of a page is the limit with respect to a musical 
score and one reproduction with respect to a work of the fine arts." 

More frequent are more general statements of the permissible quan- 
tity. For example, the Czechoslovakian law mentions ‘‘fragments,”’ 
and “inclusions * * * within reasonable limits.”** The law of 
Denmark speaks of ‘‘single published brief poems or musical composi- 
tions or single passages extracted from published works.” '® Other 
limitations include “brief extracts’’ (Egypt, art. 17,1), ‘‘brief sections” 
(Finland, art. 17), “brief portions’ (Norway, sec. 9,1), “isolated por- 
tions’? (Switzerland, art. 26(c)(2)), and “‘a few sentences” (Turkey, 
art. 35,1). 

C. OTHER CONDITIONS 


In many situations where quotations and other use of copyrighted 
materials are authorized by statute, a requirement that the source be 
acknowledged is imposed. This condition is found in the statutes of 
several dozen countries, at least with respect to certain uses. Some 
statutes insist upon indication of both the author and the source. 
Thus, the French law requires mention of both and clearly indicates 


that this is a condition of quotation, reviews, parodies, or dissemina- — 


tion of public speeches. Other statutes, such as that of Sweden, 
require only the name of the author.” Some statutes provide more 
ay for a “‘clear indication of source.’’ * Section 6 of the United 

ingdom Act of 1956 defines its requirement of “sufficient acknowl- 
edgement”’ to include the title or description of the work and, in most 
cases, the name of the author. 

There are a number of statutes which condition the right to copy 
material upon the absence of an express reservation of rights by the 
copyright owner. These apply most frequently to the use of news- 
paper and periodical articles and are often accompanied by a require- 
ment that the source be acknowledged. Characteristic are the statutes 
of Belgium (art. 14), Columbia (art. 21), Germany (sec. 18), Mexico 
(art. 7), and Switzerland (art. 25,4). 

The absence of a notice by the copyright owner is also a condition 
in Finland with respect to axoiiitacanrat drawings; in Iran with 
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respect to the first compilation of the works of a deceased author; ' 
in Hungary with respect to photographs of press interest; and in 
the U.S.S.R. with respect to architectural works, exhibition of any 
works, and the use of literary matter as a text for a musical work.’ 

Another condition imposed in some countries is noninterference 
with the moral right of the author. In other words, the reproduction 
must be faithful. Thus, in the Swedish law ™ and the new Mexican 
statute,’ the reproduced texts may not be “altered.”? And the 
provision of the Gesmnass law authorizing reproduction of news items 
in the absence of an express prohibition ™ predicates such authoriza- 
tion on the condition that the reprint “does not distort the sense 
of the article.” 


D. THE UNITED KINGDOM ACT OF 1956 


Section 6 of the new British copyright statute, sets forth “general 
exceptions from protection of literary, dramatic, and musical works.” 
This clause is the heart of “fair dealing,” an area in which great 
interest had developed in the preparation of the new law. Section 
7 enacts special exceptions respecting libraries and archives. As 
indicated earlier, this specialized area will not be covered extensively 
in this study. 

Section 6 exempts from infringement “fair dealing” for the purposes 
of (1) research and private study, (2) criticism or review, and (3) con- 
veying news of current events to the public. The uses described in 
(2) must be accompanied by “sufficient acknowledgement.”  Sub- 
section (3) applies to broadcasts and news reels as well as news- 
papers and magazines; with respect to the latter group, acknowledge- 
ment is also required. 

Subsection (4) of section 6 permits reproduction “for the purposes 
of a judicial proceeding or for the purposes of a report of a judicial 
proceeding.’ This immunity is apparently absolute and is not by its 
terms limited to ‘‘fair dealing” with the copyrighted, material for the 
purposes enumerated. 

Subsection (5) limits performing rights by permitting the public 
reading or recitation under certain ane The ermitted readin. 
must be (a) by only one person, (6) of a “reasonable extract,’’ an 
(c) not for the purposes of broadcasting. 

elaborate provision permitting the inclusion of a short, passage 

from a copyrighted work in a collection of mainly noncopyright ma- 
terial intended for school use is found in subsection (6). This provi- 
sion does not apply to copyrighted works which themselves were 
published for school use and does not authorize any publisher to use 
more than two excerpts from the works of any one author during a 
5-year period. In addition, the educational purpose of the work must 
be clearly indicated by the publisher who must make sufficient ac- 
knowledgment in connection with the passage. The similarity be- 
tween this provision and the section of the Dallinger bills discussed 
above is not surprising; both were patterned after subsection 2(1) (iv) 
of the British Act of 1911. 

m 67a. 

192 §9, 

8 §§ 11, 12, 

1m Art. 15 (c). 

1% §18, 
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Section 6 also grants broadcasters the right to make recordings for 
their internal use in connection with an authorized broadcast. Re- 
striction upon this right insures that the permission applies only to 
“ephemeral’’ recordings. 

tion 6 does not contain the only group of provisions covering 
fair use. Section 9 enacts fair dealing provisions with respect to 
artistic works. Thus, artistic works are treated in similar fashion to 
literary, dramatic, and musical works with respect to ‘fair dealing’ 
for the purposes of private study, research, criticism, and review. In 
addition, permanent public exhibition of an artistic work entitles 
the public to paint, draw, photograph, film or televise the work, a 
right accorded also in connection with architectural works. Artistic 
works may also be reproduced for the purposes of a judicial proceeding 
or in its report, and may be included in a motion picture or telecast 
by way of background or incidental use. In addition, a limited use 
ah avodivn, sketches, molds, and the like, is reserved to the originator 
of a work, even if he no longer enjoys its copyright. 

Section 41 contains special provisions concerning certain uses in 
schools. It thus is a counterpart to section 6(6) which permits inclu- 
sion of passages from copyrighted works for publications designed 
for school use. Section 41 deals with uses other than by such publi- 
cations. In rather complex provisions, the section permits the 
reproduction of the work “in the course of instruction” and per- 
formance for a school audience. The provisions are hedged with 
limitations and exceptions. 

It will be noted that the use of the term “fair dealing” in several 
different contexts recognizes and perpetuates a good deal of judicial 
interpretation on the scope of the pertinent privileges. The impreci- 
sion of the term was recognized in the parliamentary debates on the 
bill. The Lord Chancellor observed that: 

So far as I know, the term [fair dealing] has never been defined in the courts. 
Obviously, it is difficult to determine. 

It is apparent, however, that the provisions of the new British Act 
were intended to expand the scope of fair dealing. The report of 
the Copyright Committee of the Board of Trade indicates several 
respects in which the wording of the 1911 act was being modified so 
as to expend the scope of fair dealing. For example, the privilege 
of the critic was expanded to cover use of a work other than that 
under review.’ Similarly, the right of summary enjoyed by news- 
papers was extended to radio and television broadcasts and motion 

icture newsreels. And in the House of Lords Committee discussion, 
it was stated that: 
It is obviously desirable that the clause which protects fair dealing with literary 
and dramatic and musical works, should not be narrowly confined * * *,1% 

The view that authors’ rights should not be eroded through expan- 
sive fair dealing provisions was voiced by Viscount Hailsham in the 
parliamentary debates. Against an attempt to add a broad authoriza- 
tion of fair dealing with material in certain publicly supported schools, 

1% Hansard, Parliamentary Debates, House of Lords, November 29, 1955 at 912. 


17 Paragraph 41. 
1% Parliamentary Debates, House of Commons, Standing Committee B, at 160 (June 28, 1956), 
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he argued that an author ought not be penalized for the adaptability 
of his work for educational purposes.“ He urged that: 

As public authorities we should set an example in fair treatment of artists, com- 
posers and authors,? 

Section 41 of the Act apparently represents a compromise on this 
issue. 

Whether or not the British Act achieved fairness and effectiveness 
cannot yet be determined fully. Nevertheless, it represents an 
elaborate attempt to deal with the problem of fair use by statute, 
while permitting a substantial measure of judicial flexibility. 


E. INTERNATIONAL CONVENTIONS 


It has already been noted that article 9 of the Berne Convention 
recognizes the right, in the absence of express prohibition, to repro- 
duce certain newspaper articles. Such articles must be on current 
economic, political, and religious topics. Article 10(1) also sanctions 
short quotations from newspaper articles and periodicals. Related 

rovisions are found in the Pan-American multilateral conventions. 

hus the privilege to reproduce or extract from newspapers, periodical 
literature or other material of current interest is covered by the 
Montevideo Convention (art. 7 and 8); the Mexico City Convention 
(art. 8 and 10); the Buenos Aires Convention (art. 11); and the Wash- 
ington Convention (art. 62). 

The Berne Convention expressly reserves for domestic legislation 
provision for the right to reproduce speeches, lectures, etc. and 
make certain uses of extracts of other works for press purposes 2” and 
for the right to include excerpts of literary works in educational or 
scientific publications, or in chrestomathies, insofar as this inclusion 
is justified by its purpose. The latter right is expressly recognized 
by the Mexico City * and Buenos Aires ?® Conventions. The latter 
provides: 

The reproduction of extracts from literary or artistic publications for the purpose 
of instruction or chrestomathy does not confer any right of property, and may, 
therefore, be freely made in all the signatory countries. 

The Washington Convention is slightly broader in this connection ; 
article 12 provides: 

The reproduction of brief extracts of literary, scientific, and artistic works in 
pedagogical or scientific works, in chrestomathies, or for the purposes of literary 


criticism or of research shall be permitted, provided such extracts are reproduced 
exactly and that their sources are indicated in unmistakable manner. 


V. Anatysis: Tue Issurs Unperiyine Fair Use anp Tuer 
PosstsLE LEGISLATIVE RESCLUTION 


The foregoing indicates that the concept of fair use is potentially 
voextensive with the question of infringement. Employing ‘‘fair use” 
in its broad connotation—such as signifying an appropriation of 


1” Hansard, op. cit., note 196, supra, at 909, 
200 Td. at 911. 

31 Art. 2 bis. 

38 Art. 10 bis. 

3 Art. 10, 2 

3% Art. 11. 

3 Art. 12. 
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unprotected ideas—has been said to add “needless confusion to an 
already confused area of the law.” Whether or not the confusion 
is needless is not altogether clear. But the variations in usage demand 
careful scrutiny. Particularly troublesome is the question, in an 
particular case, whether an insignificant amount of copying consti- 
tutes fair use or noninfringement on other grounds. 

Even within the narrower meaning of fair use, the cases, foreign 
statutes and domestic legislative proposals cover a wide variety of 
situations. ‘The common thread in all these situations is the question 
whether limitations should be imposed on rights which the copyright 
owner would otherwise enjoy. The key inquiry for legislative solution 
of the problem of fair use would then seem to be: Why should such 
cent be imposed? ® Several possible answers suggest them- 
selves. 

(1) In certain situations, the copyright owner suffers no substantial 
harm from the use of his work. » This may be due to the small amount 
of material used. Here, again, is the partial marriage between the 
doctrine of fair use and the legal maxim de minimis non curat lex. 

Of course, the view has frequently been expressed to the effect that 
“if the taking is not sufficient to be substantial the question of fair 
use does not arise.” ** Yet Judge Carter has stated that although a 
fair use can never be “substantial,” it may be “extensive.” 7” 
These apparent contradictions suggest that there is a borderland 
between (1) the insignificant amount of appropriation which could 
never, regardless of purpose, effect, acknowledgment or intent, amount 
to infringement and (2) the amount of appropriation which, in every 
case constitutes infringement. Within this borderland, the amount 
used may, in conjunction with other factors, be insufficient to exceed 
the bounds of fair use. 

A use for a purpose different from that fulfilled by the original work 
might also be considered harmless." This is graphically illustrated 
by the cases in which the lyrics of a song were printed in the course of 
a literary production.” 

Closely related to difference in purpose is difference in medium. 
The Loew’s case and the authorities cited therein indicate that mode 
of expression will not ordinarily preclude infringement; but such 
statutory provisions as section 12(c) of the Shotwell bill concerning 
architecture reach an opposite result, possibly on the ground that 
certain transpositions are not harmful to the copyright owner. 

(2) Practical necessity is at times the rationale of fair use. Thus 
article 10 of the law of Argentina requires that an excerpt be ‘‘indis- 
pensable” to the purpose of the later work. The modus operandi of 
certain fields requires that the rights of each author yield to a step-by- 

2% Cohen, op. cit., note 7, supra, at 46. 

2% See Recht, Pseudo-quotation in the Field of the Plastic and Figurative Arts, 17 REVUE INTERNA- 
TIONALE DU DROIT D’AUTEUR 8%, 96 (1957). Fair use is viewed in I UNESCO COPYRIGHT 
BULLETIN 2-3 (1949) at 84 as one of several restrictions on copyright. It was there stated: “The 
second kind of restriction which one finds in almost all copyright laws or ju 


risprudence is, in the Anglo- 
Saxon countries, called ‘fair use’. This permits reasonable use of the works of another in the form of 
quotations, ex te or résumés, or for private studies, criticism, reporting, ete.’’ 

28 Note, 56 COL M. L. REV. 589, 895 oe. 

2 Columbia Pictures Corp. v. National Broadcasting Co., 137 F. Supp. at 350. 

210 Loew’s Inc. v. Columbia Broadcasting System, Inc., 131 F. Supp. 165, 175, ‘S.D. Cal. 1955) aff'd sub 

Benny v. Loew’s, Inc., 239 F. 2d 532 (9th Cir.'1956), cert. granted, 353 U.S. 946 (1957). 

211 Thus, fair use was summarized as “any reasonable use, noncompetitive,” by Arthur Farmer, repre- 
sentative of book publishers, in hearings on the amendment of Section 1(c) of the copyright statute. See 
Fae : _ Subcommittee No. 3 of the House Committee on the Judiciary on H.R. , 82d Cong., Ist 

. 1). 
213 See note 24, supra. 
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step progress. This consideration is often linked to the constitutional 
support for fair use as an indispensable tool in the promotion of 
“science.’”’ Practical necessity and constitutional desirability are 
strongest in the area of scholarly works. 

Similarly, in reviews of a work, a certain amount of reconstruction 
is often necessary; and in burlesque, the user must be permitted to 
accomplish the “recalling or conjuring up of the original.”” Of more 
questionable necessity is the use of an earlier work in the preparation 
of a compilation. However, extensive use of earlier works as guides 
and checks appears to be common in this type of work which, alphengti 
perhaps not achieving the intellectual aims inherent in the constitu- 
tional objective of copyright, does produce useful publications. 

(3) The rights of the copyright owner may often be limited because 
of a public policy quite apart from any questions of copyright. Thus, 
the limitations on performing rights in favor of charitable, educational, 
or religious organizations seem to reflect a policy of indirect Govern- 
ment support for such organizations. In this sense, they are perhaps 
more akin to tax exemptions than to problems peculiarly related to 
copyright. Moreover, the right of the Government to use copyright 
material springs from the unrelated doctrine of sovereign immunity. 
An independent public policy would also seem to dictate free use of 
copyrighted material for the purposes of judicial proceedings or 
reports of judicial proceedings as insured by the new British statute. 

(4) It may well be that the theory of implied consent, frequently 
is fictitious; it thus fails as an overall basis of fair use. But this 
theory does have vitality in certain areas. There are situations in 
which authors generally (not necessarily the plaintiff) permit a 
particular use. Such can be said for reviews and criticism.”* Per- 
haps implied consent can be extended to any use which enhances, 
rather than impairs, the value of the copyrighted work, but such a 
rule might require fine-line drawing and difficulties of proof. The 
creation of a “‘utilitarian’”? work such as a form book clearly implies 
consent to put the work to its intended use. More equivocal is the 
‘“‘dedication”’ of a musical composition to a professional football team, 
held in Karll v. Curtis Publishing Co., *** to imply consent to any rea- 
sonable use associated with the team. 

There are two general approaches to the implementation of the 
various policy considerations discussed above. One approach is the 
development of broad ground rules for the determination of fair use. 
These might include general statements of the permissible purposes 
for which copyrighted material may be used, conditioned with respect 
to the amount of such material and the effect of the use on the original 
work. The other approach is to seek to solve specific problems by 
specific answers. 

By and large, statutory provisions, particularly proposals for legisla- 
tive revision in the United States, have attempted only the latter 
course. Thus, the Shotwell bill sought to cover such things as record- 
ings by broadcasters for private file use, and incidental infringement 
in the course of the depiction of current events. It is true that those 
provisions of foreign laws which specify maximum amounts of ma- 
terial that may be reproduced cover the area of fair use more generally. 


23 See Cane, “Why Ask for Permission?”’, Saturday Review of Literature, July 1, 1950, p. 20. 
214 39 F. Supp. 836 (E.D. Wis. 1941). 
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But even the foreign laws are often limited to particular situations or 
classes of works. 

American case law, on the other hand, rarely involves some of the 
special situations covered by past legislative proposals. Thus, we 
find no reported cases directly involving literary criticism or review, 
use of material for the purposes of litigation, personal or private use, 
or copying by libraries for scholarly use.“ Rather, the cases have 

dealt rimarily with fringe uses by competitors, particularly in the 
susie tion and lawbook fields, and more recently with parody and 
burlesque. Accordingly, they reflect, albeit case by case, and attempt 
to draw more general guidelines. 

The fact that cases and statutes frequently deal with different 
situations can be quite significant. It may indicate that the statutes 
attempt in some respects to codify established practices which are so 
well accepted that they do not produce litigation. Perhaps some of 
the provisions seek to clarify situations involving technical infringe- 
ments which are ignored by copyright owners. The statute may 
attempt either to anticipate problems or to effect workable com- 
oe prior to the development of a practical problem into the 

itigation stage. 

In view of the foregoing, the possibilities for treatment of the 
problem of fair use in a new statute include the following: 

(1) Follow the approach of the Senate committee in 1907 and maintain 
the present statutory silence on the question.—This approach would be 
based on the premise that the 1909 decision has proved neither ill- 
advised nor out of date. Arguably, the question of fair use, as merely 
one dimension of the problem of infringement, is as peculiarly sus- 
ceptible to case-by-case solution as infringement itself. It could be 
urged that no statute can effectively cover questions of quantity, 
shadings of purposes and competitive effect and the like. To select 
narrow areas for solution might be inequitable unless there are special 
problems of practical significance to be resolved. 

This line of argument was suggested by the approach of ASCAP 
with respect to the incidental infringement provision of the Shotwell 
bill. As already noted, ASCAP was quite prepared to leave the 
question to the courts. The society also argued that ‘there is no 
exemption under existing law, and no hardship has resulted.’’"* 

(2) Recognize the doctrine and grant it statutory status in broad terms, 
without clarifying the meaning accorded fair use by the courts —This 
approach was followed in the Sirovich bills of 1932 which did not 
define or elaborate upon the expression ‘‘the fair use of copyrighted 
matter.” The bills did, however, require acknowledgement, a con- 
dition which could be attached or ignored in a new proposal.”” This 
proposal for statutory recognition in general terms may be subject to 
criticism on the ground that it is superfluous or may, no matter how 
well drafted, be read as an inadvertent modification of the case law." 

(3) Specify general criteria.—This would represent the boldest at- 
tempt to treat the problem. It could take the shape of codifying the 
common law, by merely specifying relevant factors such as the quan- 


215 See Smith, op. cit., note 67, supra, 46 Law Lib. J. at =, 
218 Memorandum, June 20, 1939, p. 3, 3 Shotwell Papers 227 
317 A required acknowledgement does vitiate some of f the harmful effects of unauthorized appropriation ; 
. called serve as . pits valve against certain piracies which presently would rely on the fair use doctrine 
ca to accou: 
i. dain ‘of the effect of the patent law codification in 1952 in Note, 66 HARV, L, REV, 9u9 


(1953). 
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tity of the material used, the purposes of the use, the noncompetitive 
and incidental character of the use, etc. Or it could provide for con- 
trolling effect for certain factors, for example, by making acknowledge- 
ment a condition precedent, or by specifying the permissible amounts 
of material that may be reproduced. A somewhat greater degree of 
predictability would be the objective of such an approach. 

This approach is beset by the practical obstacles facing any attempt 
to codify common law or to legislate in an area of subtle factual inter- 
action. It might be that the established judicial doctrmes would 
survive to fill the gaps which might be left by the new statute. 

Of course it is possible to specify general criteria in such a way as 
to curtail as well as enlarge or recognize the judicial doctrines of fair 
use. This was done in the Dill bill which permitted no quotation if 
permission was expressly denied. 

(4) Cover epic situations.—Recognizing the difficulties of formu- 
lating general effective rules:in this area, Sideaniad might follow the 
general approach of past revision proposals and attempt to cover 
certain specific situations calling for clarification. 

(a) There are certain situations which are presently effective and 
would require mere recognition by the statute. These stem either 
from general acceptance as to what the law is, without any reported 
cases on the subject, or technical violations of copyright which, for 
practical and other reasons, are never pressed. These would include 
the use for the purposes of criticism or review or litigation. 

(b) Other situations have not been completely resolved in actual 
practice. One of the more notorious of these presently is burlesque 
or parody. Legislative solution of this question might take many 
forms; in the last analysis it would be directed at the question whether 
or not the burlesque form of entertainment requires special concessions 
because of the policy considerations discussed above. The considera- 
tions most directly involved appear to be (¢) the practical necessity 
of extensive use of the work being burlesqued in order to create the 
burlesque, and (iz) the benefit, rather than harm, conferred upon the 
original work. 

Judge Carter in the Sid Caesar case appeared to have been impressed 
by the argument of practical necessity. But this argument pre- 
supposes the desirability of supporting burlesques. One writer has 
suggested that increased protection of copyright owners at the expense 
of burlesquers is perhaps ‘‘to be welcomed as a spur to more original 
and ingenious entertainment.” 7° The defendants in the Loew’s 
case, on the other hand, warned that the death knell to the art of 
burlesque, predictable from an adverse decision, ‘‘would be a frontal 
attack on freedom in our democracy.” 

Judge Carter also emphasized in Loew’s the importance of the com- 
mercial nature of the defendant’s work, thereby distinguishing bur- 
lesque from a more scholarly endeavor. But it has been noted that: 
The trouble with this commercial-noncommercial distinction is that both com- 
mercial and artistic elements are involved in almost every work.” 

Another area which has become disturbed by recent developments 
is the field of personal use. Photoduplication devices may make 
authors’ and publishers’ groups apprehensive. The Copyright 
Charter recently approved by C.1.S.A.C. emphasizes the concern of 


319 Note, 31 NOTRE DAME LAW. 46, 54 (1955). 
Note, 56 COLUM. L. REV. 589, 594 (1956). 
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authors over “‘private’’ uses which, because of technological develop- 
ments, are said to be competing seriously with the author’s economic 
interests. On the other hand, it has been argued that, at least with 
respect to books, ‘‘none of the photographic processes can compete 
with the book in print either in price per page or convenience of use.’”™* 

Perhaps another area for special treatment is that of incidental 
use in motion pictures and broadcasts of public spectacles, dealt with 
in the Shotwell bill. Whether this is presently an area of controversy 
is not known. 

In covering specific situations, Congress might choose to affirm 
or reverse the judicial disposition of a particular issue. An indirect 
example of the latter approach is found in the reaction to the famous 
British Colonel Bogey case??? wherein a brief excerpt from plaintiff’s 
musical composition was included in a newsreel and deemed an in- 
fringement. This gave rise to the provisions in the Duffy and Shotwell 
bills excusing such incidental infringements. 


VI. SuMMATION OF THE IssUES 


1. Should a statutory provision concerning fair use be introduced 
into the U.S. law? 
2. If so: 
(a) Should the statute merely recognize the doctrine in general 
terms and leave its definition to the courts? 
(6) Should the statute specify the general criteria of fair use? 
If so, what should be the basic criteria? 
3. Should specific situations be covered? If so, what specific 
situations? 


21 Shaw, op. cit., note 66, supra, at 302. 
22 Hawkes & Son, Ltd. v. Paramount Film Services, Ltd. [1934] 1 Ch, 593; 50 T.L.R. 363. 
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COMMENTS AND VIEWS SUBMITTED TO THE COPYRIGHT 
OFFICE ON FAIR USE OF COPYRIGHTED WORKS 


By Harry G. Henn 


Apri 7, 1958. 
* * * T am submitting my comments and views on the study on Fair Use pre- 
pared by Alan Latman. 
* [Professor Henn here made several valuable suggestions regarding certain 
daaiia of the study.] 
With respect to the summation of the issues (study, p. 34), I do not favor 
introducing into the U.S. law a statutory provision concerning fair use. 
Sincerely yours, 
Harry G. Henn. 


By Walter J. Derenberg 
Apri 8, 1958. 

I have now had an ares to read and consider the excellent study on 
Fair Use prepared by Latman. With regard to the issues on which our 
comments have been invited, page 34 of the Latman study, it would be my view 
that no general definition of “fair use” should be included in the statute and 
that the general applicability of the doctrine and its scope should be left to the 
courts. 

I believe—and the Latman study seems to bear this out—that the term “fair 
use” defies definition and that in the long run more would be accomplished if 
our courts would be entrusted with setting the outer limits for the doctrine as 
they have been under the Act of 1909. We have always been faced with the 
same problem when we are considering a definition of ‘unfair competition’”’ and 
here, too, experience would seem to have demonstrated that the most progressive 
and advanced unfair competition law may be found in those countries whose 
statutes contain a general prohibition against all forms of unfair business conduct 
without attempting to enumerate each individual proscribed practice. Similar 
general provisions against unfair ae without any attempt to define the 
terms ‘fair’ and “‘unfair” appear, as you know, in several international conven- 
tions and in section 5 of the Federal Trade Commission Act. Even the new 
Trademark Act of 1946, in section 33(b) (4) refers to a “defense of fair use’’ of 
a descriptive term or a person’s own name without attempting to provide any 
additional statutory guidance to the courts in determining the scope of this defense. 
It would seem to me to be impossible to draft a general definition of “fair use’’ 
which would embody even all the tests and standards so ably set forth in the old 
leading case of Folsom v. March (Latman study, footnote 6) in 1841. I doubt 
whether any effort to define “fair use’ by statute would make the task of our 
judiciary any easier even though Judge Augustus Hand, in Dellar v. Samuel 
Goldwyn, Inc., 104 F. 2d 661, 662, (2d Cir. 1939), referred to the “fair use’ problem 

as “the most troublesome in the whole law of copyright.” 

“iter am I confident that if we had a general definition of “fair use,” the decision 
in the recent y case—Benny and ( Columbia Broadcasting Co. v. Loew's Inc., 
116 USPQ 47 (1958) —would have been different and might not have resulted in 
a four to four split in the U.S. Supreme Court. 

It would be my preference, therefore, to make no mention of the fair use defense 
in the proposed new statute, particularly if the latter should eliminate the distine- 
tion between common law and statutor copyright—as I hope it will—so that no 
question may arise as to whether the fair use doctrine would be available only 
under the statute and not at common law. 

On the other hand, after considering the new British Act and the recent report 
on copyright to the "Royal Commission in Canada, I would like—in answer to 
question 3 of the Latman study—to see the proposed statute make provision with 
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regard to certain specific troublesome situations, without, however, going into as 
much detail as the new British Act and particularly without having a set of separate 
provisions for literary works on the one hand and works of art and designs on the 
other. I would favor the inclusion of some provision dealing with the library 
problem covered in section 7, subsections 1 and 2, of the new British Act; I see no 
reason why a similar set of rules should not be incorporated in our proposed law 
but would also agree with the Canadian report that subsection 2(d) should be 
modified and 2(e) eliminated. There is also much useful specific language in the 
remaining part of section 7 of the British Act. 

I would also be in favor of a specific provision authorizing broadcasters to 
make so-called “ephemeral” recordings. 

In order to protect the motion picture industry against certain ‘‘strike’’ suits, 
it might be feasible to adopt a provision similar to section 6, subsection 9(5) of the 
British Act to the effect that the copyright in an artistic work is not infringed by 
inclusion in a motion picture or television broadcast if it is used only incidentally 
and as background material. Some other specific problems might well be 
regulated, such as the problem of reconstruction of architectural works (see. 6, 
subsec. 9(10) of the British Act), or some of the other exceptions enumerated in 
section 6. But let me reinterate that my basic approach would be to leave the 
fair use problem as flexible as possible and not to formulate a general definition 
which, as past experience has shown here and in other countries, could never 
satisfactorily serve as a uniform standard-for the infinite variety of problems 
which center around the concept of fair use under copyright. 

Sincerely yours, 


WaLtTeR J. DERENBERG. 


By John Schulman 
Apri 8, 1958. 


I have read with great interest Mr. Latman’s discussion of the subject of Fair 
Use. 

My reaction to this phase of copyright law revision is very much the same as that 
which I have expressed concerning performing rights. he study discloses that 
the doctrine of fair use, although not defined in any single, precise sentence or para- 
graph, is well developed in our jurisprudence. It would be much better, in my 
opinion, to continue to rely upon these rules which have made a workable adjust- 
ment between the interests of the public and those of the copyright owners, than to 
upset that balance by a new statutory definition. 

To most of us who are familiar with this branch of the law, the doctrine of fair 
use is reasonably definite. It is equally as definite as many legal criteria which we 
employ to advise clients from day to day. There is no mathematical formula, 
for example, by which to determine what constitutes negligence, or by which to 
determine what a reasonably prudent man would do in a given circumstance, but 
courts and lawyers apply the principle of these legal doctrines all the time. In 
exceptional situations the line of demarcation may be so hazy that the difference 
of opinion is extremely wide but for the most part there is little practical difficulty 
in applying the rules of law. Fair use depends upon so many factual circumstances 
that no adequate statutory language could be more definite and precise than the 
tests used by the courts, and no statute can cover every conceivable situation. 

I think that our difficulties in this area do not stem from the absence of a 
statutory rule, but from ignorance of the jurisprudence. A greater knowledge 
about the doctrine of fair use and its application would allay many misconceptions 
and make a change of law unnecessary 

It is my view that no definition of fair use be attempted. Any report on the 
revised statute should state that the doctrine of fair use as developed in the courts 
of the United States is approved. 

Sincerely, 


JoHN SCHULMAN, 





By Ralph S. Brown 


May 5, 1958. 

The dominant impression that emerges from Mr. Latman’s helpful study is that 

a statutory definition of fair use is inordinately difficult. ‘Since I, for one, regard 
a liberal concept of fair use as essential to our American concept. of copyright, it 
seems im one sense an abdication of responsibility to ignore the subject in the 
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statute. Yet the history of statutory attempts in this country, and the examples 
from abroad, suggest great difficulties in specifying the scope of fair use for par- 
ticular situations. On the other hand, a general statutory recognition of fair use 
seems to add nothing to the present law as a guide for the courts. There will 
always be new situations and new uses arising, so that a detailed statute, even if 
it gave some present guidance to the courts, would be certain to fall behind the 
times. 

There are two general proposals on which I might comment briefly: It does not 
seem to be a helpful approach to make the fairness of use conditional on acknowl- 
edgment of the source. Though acknowledgment of credit may be an important 
element in determining whether a given use is fair, it should not immunize excessive 
takings. Conversely, the absence of acknowledgment should not stigmatize 
insubstantial ones. 

Proposals that would give the copyright owner power to forbid any use are open 
to especially strong objection. Just as acceptance of the benefits of statutory 
copyright is conditioned on ultimate dedication to the public, so also permission 
for fair use should be implied in the statutory grant. ff there is any doubt that 
our public policy requires the acquiescence of the copyright owner in copying that 
is insubstantial and noncompetitive, then perhaps these words should be included 
to make it quite clear that such copying is not an infringement. However, I doubt 
that this is necessary if the statutory statement with respect to infringement is 
consistent enough with present law so as to permit the survival of existing prece- 
dents. I realize that these precedents leave many areas of fair use uncertain in 
their boundaries, but that is a kind of disorder characteristic of the common law, 
and one that people seem to be able to live with. 


Rates 8. Brown. 





By Edward A. Sargoy 
JuNE 3, 1958. 


Re: lt Office Revision Studies, Fair Use of Copyright Works by Alan 
zatman., 


I have read with great interest Alan Latman’s finely done analysis of the judi- 
cial development of the concept of “fair use’ of copyrighted works. I particu- 
larly appreciate his perceptive breakdown of the subtle shadings in the criteria 
developed by the courts. These depend, as he indicates, upon such a diversity 
of factors, among others, as the character of the works involved, the type of use, 
the objective of the user, the relative amount and importance of use involved, the 
effects of the presence or absence of competition in the media concerned, the scope 
of benefits gained, the economic and other effects upon the original work, implied 
consent, forced consent, ete. 

This judicial development tends to persuade me that, except as to certain spe- 
cific situations, the statute should neither define nor specify general criteria for 
fair use. If a future law were to be modeled on the present system of statutory 
copyright for published and registered works, I would not find any necessity to 
depart from the present statute’s omission to mention fair use (again, except for 
certain specific situations I would spell out). The concept has developed judi- 
cially, as Alan Latman so clearly brings out, under our statutory system which 
accords certain expressly defined and limited exclusive rights to the copyright 
proprietor and not an exclusive right of general use. As I understand it, the 
common law concept of personal property in an unpublished, unregistered in- 
tellectual or artistic work gives a far broader right of exclusive use to the owner. 
What may be fair use under the statute may not necessarily be noninfringement 
at common law. 

It is possible that a general revision may bring into the statute aspects of com- 
mon law protection now left to the States, either by way of broadening the defini- 
tion of publication so as to include therein first public disseminations, or may 
even take over the entire field of writings, published as well as unpublished. If 
this be done, perhaps some distinctions as to fair use may have to be made in the 
statute, by way of exceptions to or limitations upon remedies, depending upon 
such factors as first publication, public rendition or dissemination, use of notice, 
deposit and registration in the Copyright Office, etc. 

ith the possible inclusion of certain new subject matters in the statute, such 
as works of architecture, and the necessity for clarification in certain fields for 
which there may be general public acceptance, I am sympathetic to covering 
special situations expressly in the statute. I think provisions such as those in 
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section 12 of the so-called Shotwell Committee legislation, the Thomas bill, 8. 3043 
(76th Cong., 3d sess., Jan. 8, 1940) providing that no remedies shall be available 
under that act in certain cases, could well be given consideration. These would 
cover such matter as the performance of copyrighted musical compositions for 
bona fide charitable, religious, or educational purposes; the incidental and not 
reasonably avoidable infringement of a copyrighted work in the depiction or 
representation of current news events made or taken at, or disseminated from, the 
scene or location, at the time of occurrence; the making, distribution, publication, 
exhibition, or dissemination of photographs, motion pictures, geen ae or 
television images, printed illustrations or representations of a work of architecture 
which is not in the nature of architectural models, designs, or plans; the making, 
distribution, publication, exhibition, or dissemination incidental to and as part 
of the depiction of a public scene, of photographs, motion pictures, or photographic 
or televised images of a work of art visible from a public place; recording by a 
radio or television broadcaster for its private file and reference purposes of any 
matter broadcast; private translation for purpose of private study or research; 
making of single copies of an unpublished work lawfully acquired by a library if 
such copies are made and used for study and research only and not for sale, 
exchange or hire; an equitable system of remuneration whereby a library may 
make one copy of an out-of-print published work under certain circumstances 
for research purposes and not for sale, exchange, or hire. Provision might also 
be made for reproduction of the work in connection with judicial proceedings, 
along the lines of the British Act of 1956. I merely mention the above as areas 
in which there may be statutory provisions, which of course must necessarily be 
spelled out in further detail. 

As Alan Latman’s comparative study of the laws in other countries, and the 
history of our own proposed legislation,.indicates, this problem of statutory 
limitations upon or exclusions from remedies in special situations is one which 
comes to the fore, when we consider general revision in this increasingly complex 
field. The British faced it, and their Act of 1956 is more extensive in this regard. 
The recent Report of the Royal Canadian Commission, as you know, also goes 
into these problems rather fully. 

With kind regards, 

Sincerely, 
Epwarp A. Sarcoy. 


By Melville B. Nimmer 


JuNE 16, 1958. 

The following are my views with respect to the study, ‘‘Fair Use of Copyrighted 
Works,”’ by Alan Latman. 

The Copyright Act should give express legislative recognition of the judicially 
developed doctrine of fair use. However, it is my opinion that such recognition 
should be in general terms, and should not attempt any specific enumeration of 
particular instances of fair use. Such specific enumeration would be undesirable 
in that it would lead to a mechanical and rigid application of a concept which, 
by its very nature, is dependent upon a weighting of delicate factors in a given 
factual situation. Moreover, since the courts are not likely to abandon the doc- 
trine of fair use, even in instances not specifically covered in any particular for- 
mula, the effect would be to unnecessarily broaden the doctrine of fair use by 
granting its immunity, even where not warranted if the particular formula can be 
made applicable, and by further granting its immunity where the court feels this 
is desirable, even if the formula cannot be made to expressly apply. 

I would therefore suggest that any new Copyright Act expressly adopt and 
thereby codify the existing judicial doctrine of fair use. Furthermore, I would 
expressly exclude from the scope of fair use the unlicensed copying of the “basic 
dramatic core’’ taken from a copyrighted work. I have previously had occasion 
to discuss this issue in an article entitled ‘‘Inroads on Copyright Protection,’’ 
(64 Harvard Law Review, 1125 (1951) at p. 1130). The California Supreme 
Court, in Golding v. RKO Pictures, Inc. (35 Cal. 2d 690, 221 P. 2d 95 (1950)), accorded 
protection to what the court there referred to as the plaintiff’s ‘‘basic dramatic 
core.”” Subsequently, in Weitzenkorn v. Lesser (40 Cal. 2d 778, 256 P. 2d 947 (1953)), 
the California Supreme Court in effect overruled the Golding case, and held that 
a eee dramatic core’’ was nothing more than an idea, and, as such, nonpro- 
tectible. 

As I have indicated in the article cited above, it seems to me that the underlying 
policy of the copyright law warrants protection for a more or less intricately 
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developed plot line, and that such should not be regarded as merely an “‘idea,”’ 
subject to the privilege of copying under the doctrine of either fair use or insub- 
stantial appropriation. It is of course true that any workable distinction between 
a mere “idea” and a “‘basic dramatic core’’ is not susceptible of precise statutory 
definition, but must rather be worked out by the courts on a case-by-case basis. 
Nevertheless, a statutory exclusion of a “basic dramatic core’’ from the scope of 
fair use would create a judicial basis for extending the copyright owner’s area of 
protection in this respect to a greater extent than has heretofore been recognized 
under the existing doctrine of fair use. 

Finally, I should like to comment on what is currently the most controversial 
aspect of fair use: the issue of parody or burlesque. 

On the one hand, it seems clear that there should not be an unlimited right to 
copy merely by virtue of the fact that the copier injects his material into a parody 
or burlesque. However, since a copyright owner is less likely to license the use 
of his work for purposes of parody or burlesque than he is for other purposes, 
and since there is a certain social utility to a parody or burlesque (at least when 
it constitutes a satire) I would conclude that although the traditional doctrine 
of fair use should apply in this area, the line of permissible appropriation should 
be drawn so as to give greater freedom to the copier in this area than would other- 
wise be true under the doctrine of fair use. Nevertheless, this nuance in the appli- 
cation of the fair use doctrine seems better adapted to case law (and is a 
the view adopted by Judge Carter in the “Gaslight” and “From Here to Eternity” 
cases), and probably should not be embodied in any statutory form, unless the 
courts hereafter depart from this approach. 

In this connection, it is interesting to note that the 4-to-4 split by the U.S. 
Supreme Court in Benny v. Loew’s, with Justice Douglas not participating, 
may foreshadow a future holding that parody or burlesque is per se privileged 
quite apart from the amount of material copied, in view of Justice Douglas’ past 
tendency to limit the scope of the copyright monopoly (e.g., see Mazer v. Stein 
(347 U.S. 201 (1954))). would regard such a rule of law as unfortunate, even 
though I believe the doctrine of fair use should be most liberally applied in the 
area of parody and burlesque. 

incerely yours, 
MELVILLE B. NIMMER. 


By Elisha Hanson 
OcroBER 10, 1958. 
Relative to the study on “Fair Use of Copyrighted Works,’’ by Alan Latman, it 
would seem to be the wiser course to leave the further development of this phase 
of copyright law to the courts. Accordingly, in my opinion, no statutory pro- 
vision regulating fair use should be advocated by the panel at this time. However, 
if someone comes up with a proposal for such a provision, I should like to see it. 


EuisHa Hanson. 


By Robert Gibbon (The Curtis Publishing Co.) 


OcroBER 24, 1958. 
* x * ~ 7 x * 

The following comments * * * I submit as a representative of a magazine 
publisher, not as an authority on copyright in all of its ramifications. There are 
some aspects of the law which are troublesome to us and to our writers. These, 
and the areas in which appropriate legislation can eliminate doubt and misunder- 
standing, are the source of major concern to us. 

* * * * * x * 


Fair Use of Copyrighted Works.—We recognize the concept of fair use as an 
abridgment of rights granted under a copyright. The courts have developed 
rather fixed limitations to the concept designed to give as much protection to the 
copyright holder as possible. This is as we think it should be. Any attempt ina 
statute to define fair use or to classify it would probably expand its scope. e can 
see no benefit to such expansion. 

* * * * ~ * * 


Rosert GIBBON. 
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By William P. Fidler 
OcroBEeR 30, 1959. 

As copies of the various studies on the general revision of the copyright law 
have been received, I have sought the advice of competent scholars concerning 
the relationship of the academic profession to the issues raised by these studies. 
At this time I am presenting some of the points of view expressed by professors 
who are competent to judge the technicalities of copyrights, and I hope to forward 
other views at a later date. 

* * * * * * * 


As to fair use, the academic scholars I consulted tend to agree with the comments 
of consultants, whose views were printed, particularly with respect to the point 
that statutory treatment of the problem is probably not feasible. Consideration 
might be given, however, to the enactment of a statutory rule applicable to prose 
text, which would permit free copying of a limited number of words without 
permission. The limit might be stated as 50 or 100. If there were such a pro- 
vision, a great deal of bothersome correspondence might be avoided. I recognize, 
however, that it would be necessary also to require that the quotation be in 
isolation from other quotations from the same work, lest otherwise a substantial 
text be appropriated in the form of a series of relatively brief quotations. I am 
not sure whether a workable statutory provision along this line could be drafted, 
but the attempt might be worth making. 

* * * * * * * 


Wiitiram P. FIvier. 
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PHOTODUPLICATION OF COPYRIGHTED MATERIAL 
BY LIBRARIES 


I. INTRODUCTION 


The various methods of photocopying have become indispensable 
to persons engaged in research and scholarship, and to libraries that 
provide research material in their collections to such persons. Effec- 
tive research requires that the researcher be informed of the findings 
and opinions of others and have an opportunity to study the materials 
written by them. These materials are often very extensive and appear 
in a large number of publications. It is here that the libraries provide 
an indispensable service to research by furnishing the individual re- 
searcher with the materials needed by him for reference and study. 

The need of researchers for ready access to a mass of materials is 
present in every field of scholarly investigation, but the problem is 
exemplified most clearly in the field of scientific and technical research. 
The body of scientific and technical literature has grown so rapidly 
during the last few decades that it would be extremely difficult for the 
individual scholar or researcher to gain access to the works he may 
need to consult unless he can obtain copies from a library. This is 
true especially of periodical literature. Tt would be virtually impos- 
sible for a person engaged in research to subscribe to all the periodicals 
which from time to time may touch upon his field of interest, and even 
the libraries where he lives may be unable to furnish the necessary 
material. Nor can libraries be expected to meet the needs of any 
number of researchers by loan of the copies in their collections. In 
response to the needs of researchers, most major libraries are equipped 
to provide them with photocopies of materials in the library’s solhie. 
tions. It is invaluable to a researcher to be able to obtain from a 
central or specialized library photocopies of the various articles he 
needs for reference and pein: 

However, much of the materials needed for scholarship and research 
is of recent date and is under copyright, and the question arises 
whether the making and furnishing of photocopies of copyrighted 
material without the permission of the copyright owner is a violation 
of his exclusive right to copy secured by section 1(a) of the copyright 
law.' It is the purpose of this study to examine this question and to 
consider possibilities for its solution. 

In general the justification for the photocopying of copyrighted 
material would seem to be founded on the doctrine of “fair use”. In 
this connection it must be borne in mind that there are two distinct 
aspects of the “fair use” that researchers might make of a copyrighted 
work. One aspect concerns the making of copies for the sole purpose 
of reference and study. The other concerns the reproduction in the 
researcher’s writing, by quotation, etc., of the writings of other 

117 U.S.C. 
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authors. As already indicated, this study deals only with the former 
aspect. The latter has been examined elsewhere in connection with 
a general analysis of the fair use doctrine.” 

Aside from the aforementioned practice of furnishing photocopies 
to researchers for their reference and study, libraries make photo- 
copies for a variety of other purposes. Rare books and manuscripts 
are photocopied, usually microfilmed, to secure against their destruc- 
tion or loss, and to obtain copies which may be made accessible to the 
public without any risk of harm to the often extremely valuable 
originals. Similarly, for the purpose of preservation, photocopies 
are made of newspapers and ee items printed on fast-deteriorating 
pulp paper. Other similar purposes could also be mentioned.’ 

ommon for them all is that they mainly serve intralibrary purposes, 
namely the maintenance and preservation of the collections. Photo- 
copying for these purposes may also raise some problem as to copy- 
right infringement. This problem seems less urgent than that 
caused by the supplying of photocopies to library patrons, but it will 
be examined briefly in the following. 


Il. Present Law anp PRAcTICE 


In relation to copyright protection library collections may be 
divided into three groups of works: (1) published works protected 
by statutory copyright; (2) unpublished works protected under the 
common law; and (3) works in the public domain. 


A. PUBLISHED COPYRIGHTED WORKS 


For published works under copyright, section 1 of the copyright 
law provides that the copyright owner shall have the exclusive right: 


(a) To print, reprint, publish, copy, and vend the copyrighted work.‘ 


The copyright law does not specify any limitations on the exclusive 
right of the copyright owner to “copy” the copyrighted work. Never- 
theless, this right is limited by the doctrine of “fair use’? developed 
by court decisions. Unfortunately, there are no decisions dealing 
specifically with photocopying by libraries, or even with the narrower 
question of a person making photocopies for his own use. The courts 
have dealt with the other aspect of fair use referred to above, namely, 
that of reproducing in a new work an extract taken from the copy- 
righted work of another. However, the criteria of fair use developed 
by the courts in the latter context might furnish some general indica- 
tion of the permissible scope of photocopying. 

The court decisions indicate that the major criteria as to what 
constitutes fair use are: (1) the size and importance of the extract 
taken in relation to the copyrighted work as a whole; (2) the nature 
of the copyrighted work; (3) the purpose for which the extract. is 
taken; and (4) the effect of the use of the extract upon the demand 
for the copyrighted work.’ It can be argued, though at the risk of 
oversimplification, that the first three criteria are important chiefly 


2 See ee | Fair Use of Copyrighted Works, Copyright Law Revision, Study No. 14, in the presont 
Di 
th, ing of Liberary Property in Library Collections, 46 LAW LIB. JOURNAL 197 


The 
AW LIB. JOURNAL 204 (1954). 
1 also specifies other exclusive rights of the copyright owner which are not germane to this 


study. 
5 Latman, op cit., note 2, supra, pp. 14-18. 
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(1953); 47 L. 
4 Section 





COPYRIGHT LAW REVISION 51 


in their relation to the fourth one, and that the ultimate consideration 
is the competitive effect of the particular use on the market for the 
copyrighted work. And it might be observed that the courts have 
shown a tendency to apply the doctrine of fair use more liberally to 
scholarly uses than to commercial uses.® 

It is, of course, a matter of conjecture as to how the courts would 
apply the doctrine of fair use to photocopying by libraries. On the 
basis of the foregoing summation of the criteria, it seems tenable to 
argue that the supplying of photocopies to individual researchers for 
the sole purpose of reference and study might be regarded as fair use 
in some circumstances; the bounds of fair use may be passed when the 
supplying of photocopies would operate to diminish the publisher’s 
market. Whether the publisher’s market would be affected materially 
would seem to depend upon a number of factors such as whether the 
work is in print, how much of the work is photocopied, how many 
photocopies of the same work are supplied to various persons, and 
the relative cost of a photocopy and a publisher’s copy. 

Text writers on copyright have rarely dealt with this problem. One 
text writer goes so far as to say that it would constitute an infringe- 
ment “in principle, at least, * * * if an individual made copies te 
personal use, even in his own handwriting.” ’ Another writer has 
gone to the other extreme in saying that the only copying restrained 
by copyright is the making of multiple copies for publication, and that 
anyone is free to make single copies of an entire work for the personal 
use of himself or of another person.* Both of these views seem 
dubious, with no clear support in the court decisions. It may be that 


copying for one’s own private use, at least by hand, is sanctioned by 
custom; but other factors would seem to be involved in the making 
of copies by one person for the use of others. 

In the absence of any authoritative ruling on the question, libraries 
ee to formulate some practical basis for their photocopying 
policies. 

The first attempt to formulate a uniform en's Agree regardin 

u 


photoduplication was the informal ‘‘Gentlemen’s eement””’ iss 
in May 1937 as a result of discussion between the Joint Committee 
on Materials for Research of the American Council of Learned Societies 
and the Social Science Research Council on the one hand, and the 
National Association of Book Publishers on the other. Although 
this “Gentlemen’s eement”’ is without legal force,’ it is not un- 
important. Asstated by Miles O. Price, Law Librarian and Professor 
of Law at Columbia University: “In effeet, it gives some status to 
fair use, though on an informal basis, and prescribes certain minimum 
conditions to be observed.” ” Regardless of its informal character, 
the “Agreement” reflects what its draftsmen considered a fair balance 
between the interests of researchers and libraries and the rights of 
copyright owners, and therefore may serve as a convenient starting 
point for discussion. 
1 WHIL, AMERICAN COP Ww 917). That Weil bave been of 
eID AN COPYRIGHT LAW, 406 ( 2.3 at Weil may, have thinking 0 


copies for other persons, rather than for the by his next sentence: “ t 
the cone are intended 


for tay t distribution is no defense. 

’SHAW, LITERARY PROPERTY IN THE UNITED STATES, 98, 99 (1950). 
* One of the parties to the so-called agreement, the National Association of Book Pablishers, has since 

ceased to exist. The book publishers are now in the American Book Publishers Council. 

Furthermore, the periodical publishers, who publish most of the scientific and technical material of 

to researchers, were not generally members of that Association, and even many book publishers were not 


members. 
” See Price, Acquisition and Technical Processing, 6 LIB. TRENDS 430 (1958). 
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The “Gentlemen’s Agreement”’ states in part as follows: 


A library, archives office, museum, or similar institution owning books or 
periodical volumes in which copyright still subsists may make and deliver a single 
photographic reproduction or reduction of a part thereof to a scholar representing 
in writing that he desires such reproduction in lieu of loan of such publication or 
in place of manual transcription and solely for the purpose of research; provided— 

(1) That the person receiving it is given due notice in writing that he is 
not exempt from liability to the copyright proprietor for any infringement of 
copyright by misuse of the reproduction constituting an infringement under 
the copyright law: 

(2) That such reproduction is made and furnished without profit to itself 
by the institution making it. 


The “Agreement” contains a paragraph which purports to exonerate 
the library from liability for a ceaitle infringement. This would not 
seem to absolve the library from liability (if any) to the copyright 
owner, but it might make it possible for a library to recover from 
a patron any damages paid as a result of an infringement suit. 

he legal basis for permissible photocopying is stated in a subse- 
quent paragraph of the “Agreement” as follows: 

The statutes make no specific provision for a right of a research worker to make 
copies by hand or by typescript for his research notes, but a student has always 
been free to “copy” by hand; and mechanical reproductions from copyright 
material are presumably intended to take the place of hand transcriptions, and 
to be governed by the same principles governing hand transcription." 

There may be some question as to the implications of this last 
assumption that mechanical reproduction is equivalent to hand tran- 
scription. It may be that hand transcription created no practical 

roblem because the extent of copying by hand was ordinarily limited 

y its nature, while mechanical reproduction by modern devices makes 
it easy to copy extensively and quickly in any number of copies. 
Moreover, the fact that hand transcription by a scholar himself has 
long been considered permissible does not necessarily justify the mak- 
ing of photocopies by others for scholars; thus, the supplying of photo- 
copies as a commercial enterprise could hardly be justified on that 
premise. These factors were apparently recognized by the provisions 
of the ““Gentlemen’s Agreement,” quoted above, referring to a “single’’ 
ee of a ‘‘part’’ of a book or periodical to be furnished “without 

rofit.”’ 
5 In 1941, the American Library Association adopted a “Reproduc- 
tion of Materials Code” formulated as a statement of policy to be 
observed by the Association members. The “Code’’ recognizes that 
“the final determination as to whether any act of copying is a ‘fair 
use’ rests with the courts.” But it accepts the “Gentlemen’s Agree- 
ment” as stating “the practical and customary meaning of ‘fair use’ 
applicable to reproduction for research purposes.” The main portion 
of the “Code” is a restatement of the rules of the “Gentlemen’s 
Agreement,”’ but additional rules of caution are incorporated. Thus, 
the “Code” recommends that, “in all cases which do not clearly come 
within the scope of the agreement, either the scholar requiring the 
reproduction or the library to which the request is made should seek 
the permission of the copyright owner before reproducing copyright 
material.””’ The ‘“‘Code’’ further states: 


Special care is called for in the case of illustrations or articles that are covered 
by a special copyright in addition to the general copyright on the whole book or 


itThe “Gentlemen’s Agreement” is reproduced in full in 2 JOURNAL OF DOCUMENTARY 
REPRODUCTION 31 (1939). 
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periodical. Attention is called to the fact that a publisher’s permission is not 
legal protection to the library unless the publisher is either the copyright owner or 
an agent of the owner duly authorized to grant such permission. 


Finally, the “Code” states: 


Legally there is no distinction between in print and out-of-print copyright 
material. Reproduction of in print material, however, is more likely to bring 
financial harm to the owner of the copyright, and it is recommended that libraries 
be even more careful than in the case of out-of-print material.” 

There is little available information as to the current practices of 
libraries generally in making and supplying photocopies. Perhaps 
this much can be said: that libraries differ widely in their practices,” 
and that many of them feel that the present uncertainty as to the 
permissible scope of photocopying hampers their services to researchers 
and needs to be resolved. 


B. UNPUBLISHED WORKS AND MANUSCRIPTS 


In the main, the unpublished works involved in the problem of li- 
brary photocopying consists of the manuscripts that have been de- 
poaiand: in a library. With some exceptions not pertinent here, such 
manuscripts are not subject to statutory copyright, but the authors 
or their successors have literary property rights under the common 
law which preclude copying without their consent. Such common law 
rights are recognized in section 2 of the copyright law, 

The A.L.A. “Code” contains the followmg provision regarding 
manuscripts: 

Manuscript material is protected by common law but the restrictions on its 
reproduction are probably less rigid than those on copyright material. Reproduc- 
tion may probably be made to assist genuine scholarly research if no publication 
is involved. Libraries should, however, be careful to observe any restrictions of 
copying such material that have been stipulated by the donor. 

The ‘“‘Code” further recommends that libraries seek a definite under- 
standing regarding their rights at the time of each donation. 

The contention of the “Code” that manuscript material protected 
by common law is more susceptible to photocopying than published 
material protected by statutory copyright may Coanmiunek inas- 
much as the “fair use’”’ doctrine is generally thought not to apply to 
unpublished works. However, in the absence of any specific restric- 
tions, the donation of manuscripts to a public library may often imply 
a dedication to the public domain, or at least an authorization to the 
library to furnish copies of the material to scholars. In some in- 
stances, though, the situation may be complicated by the fact that 
the donor is not the owner of the common law literary property." 

The special questions involved in the photocopying of manuscripts 
are outside the scope of this study. 


C. WORKS IN THE PUBLIC DOMAIN 


Works in the public domain present no copyright problems. But 
for ethical reasons, the A.L.A. “Code” cautions against unrestricted 
reproduction of current material in print though not copyrighted. 
The “Code” states: 

i See Bre PSicpsins ont Ore Sonia the ae WaoT tose of SPECIAL LXBRA RIES. 


y, 
“ For example, the manuscripts to a library include letters received donor or his pred- 
ecessor. Fey ee ein decdaadaeaneeae - 
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In the case of works (in print) which have not been copyrighted in the United 
States * * * it is evident that it would not be in the best interest of scholarship 
to engage in widespread reproduction which would deprive the publisher of income 
to which he appears to be entitled and might result in suspension of the publica- 
tion. It is recommended, therefore, that before reproducing uncopyrighted 
material less than #20 years old, leither for sale for !for fuse within the library, 
libraries should ascertain whether or not the publication is still in print and, if it 


is in print, should refrain from reproducing whole numbers or volumes or series 
of volumes, 










III. Leaistative PRovosats 


There seem to be only two bills which have dealt specifically with the 
problem of rctbniie!tlon of copyrighted material by libraries. These 
are; the Thomas (Shotwell) general revision bill ob 1940," and a bill 
introduced by Senator Lucas in 1944." 











A. THE THOMAS (SHOTWELL) BILL, 1940 


The Thomas bill (§12) provided in effect that the following shall not 
be an infringement of copyright: 


) The making of single copies of an unpublished work lawfully acquired by 
a library if such copies are made and used for study or research only and not for 
sale or hire. 

(h) The making by a library of one copy of a published work for research 
purposes and not for sale, exchange, or hire: Provided, That— 

(i) such work has publicly been offered for sale in a published, limited, or 
general edition by or with the consent of the author or owner of the particular 
publication right, at a publication price under such circumstances as to pass title 
in and to the ot copies thereof; and 

(ii) the publication and distribution of said edition has been discontinued and 
the library has offered by registered mail to purchase a ope from, and tendered 
the retail publication price plus carriage to, the Register o Cops niente on behalf 
of the owner of said publication right and such owner thereupon failed for a period 
of thirty days after written notice from the Register of Copyrights addressed to 
the owner’s last-known address either to send a copy of said published edition to 
such library or to return or direct the Register of Copyrights to return the tendered 
payment accompanied «| a designation of a place where such copy can lawfully be 
secured at said price; an 

(iii) such owner has not filed with the Register of Copyrights a notice of inten- 
tion to publish a new edition of such work and such edition has not been published 
within six months from the filing of such notice; and 

(iv) the payment tendered by libraries, as hereinabove provided, shall be 
deposited with the Register of Copyrights, who shall promulgate regulations for 
the carrying out of this subsection. 

(v) ere is hereby created in the Treasury of the United States a trust fund 
to be known as the copyright trust fund. The Register of Copyrights shall de- 
posit in such fund all moneys received by him from libraries as hereinbefore 
provided in trust for the persons entitled thereto. At least once each year the 

gister of Co vane shall certify to the Secretary of the Treasury for payment 
through the Division of Disbursement from the copyright trust fund to each 
person entitled thereto all amounts theretofore received in trust for such person 
and not previously paid to such person * * *. 
































Under these complicated provisions, a photocopy of a published 
work was to be authorized only when the work was out of print, and 
then only after a time-consuming procedure had been followed to 
make certain that the copyright owner could not supply a copy; 
and payment of the established price of a publisher’s copy was to 
be made to the copyright owner through the Register of Copyrights. 

The above provisions were drafted by the Shotwell Committee 
after long discussions on the subject of photocopying]jfor scholarly 


38'S. 30438,"76th Cong., 3d}Sess. . 
WS. 2039, f/8thJCong., 2d Sess. {io4g): 
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purposes. The position of the scholars had been presented to the 
Shotwell Committee in a memorandum prepared by the Joint 
Committee on Materials for Research. The memorandum stated: 


The particular problems in which scholars wish to be assured that their activities 
are within the protection of the law are these: 

(1) They need the right to make copies of any material they read in order 
to form a part of the body of research notes with which they work. This 
right is probably theirs by custom, since it is not publication but transcrip- 
tion for use that is involved. Copying is here merely an aid to mental 
reproduction or digestion. Manual transcription, typescript transcription, 
photostat, and microcopying should be on the same footing for this purpose. 
The principle is not different regardless of the technique of copying that is 
used. The cheapness and efficiency of microcopying mean that the amount 
of this copying in the collection of research notes will probably be much 
greater in the future than it has been in the past. 

The provisions of the copyright law should leave intact a free right to 
copy as a part of the normal procedure of research, This right to copy should 
never be confused with the right to publish. The finished product, the book, 
that results from research is the object to which the copyright law applies, 
and not the notes and collection of material that enter into the production 
of the book. 

(2) Under some conditions a library may make, without profit to itself, 
a copy of some work or a part of some work, and the the research man may 
use the copy instead of borrowing the book from the library. 

A person ordering a copy made (whether in manuscript, typing, photo- 

raphic, or any other form of reproduction) should bear full responsibility. 
So long as he uses the copy merely as research material, just as he would use 
a borrowed book, the matter is covered by (1) above. If he goes beyond 
this, and by publishing it damages the rights of the copyright owner, he and 
not the library should be held liable. 

(3) A special situation arises in connection with learned journals. The 
number of these journals is so large, and their availability in America so 
restricted, that articles in many of them are inaccessible to numerous Ameri- 
can scholars. We feel that the authors of these articles usually want their 
writings to reach colleagues in the field and to be used * * *. 

(4) Books out-of-print but still under copyright ought not to become 
inaccessible to scholarship, and it should be lawful to make copies of such 
books not alone as research notes but as additions to library resources. In 
some cases, the wear and tear on a library book is so great that the library 
in order to protect the original, usually out of print, wi photostat or micro- 
film it and have the public use the copy thus made * * *. 

An equitable arrangement would be to create a statutory license for the 
reproduction of out-of-print books * * *.!7 


The Thomas bill apparently attempted to follow the last recom- 
mendation of the Joint Committee on Materials for Research by pro- 
viding a statutory licensing system for photoco yng. yore -print 
works. The procedures required, however, would hay n cumber- 
some and would have imposed a rather eg, pened of delay before a 
photocopy could have been made. The Thomas bill would have 


afforded little or no help in solving the problem of photocopying in 
the more critical area of articles appearing in recent periodicals. 
No action was taken on the Thomas bill. 


B. THE LUCAS BILL, 1944 


Section 1 of the Lucas bill provided that nothing in the copyright 
law should be construed— 


to prohibit the Librarian of Congress from making, or having made, and furnish- 
ing a copy in whole or in part of any published copyright work in the collections 
of the Library to the following persons. 


17 Memorandum on Copyright on Behalf of Scholarship Presented by the Joint Committee on Materials 
for Research, July 15, 1938, 1 Shotwell Papers 18. (The memoranda, minutes, and proposals of the Shot- 
well Committee are collected and paginated in the U.S. Copyright Office.) 
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Among the persons were Members of Congress and judges (subsec. 1), 
Federal agencies, and authorized Federal officers in certain circum- 
stances (subsec. 2), and other persons (subsec. 3). ‘This last pro- 
vision stated: 

(3) To any person not acting under subsections 1 and 2 of this section, upon 
his certification that he cannot otherwise obtain the material and that he desires 
it for the purpose of private study, research, criticism, review, demonstration, 
litigation, comment, newspaper summary, or fair use as recognized by the courts, 
and that he assumes all responsibility and liability for any claim of infringement 


arising from the use, either by himself or another, of the copy furnished by the 
Librarian of Congress. 


The making of copies by the Librarian of Congress as hereinabove provided 
shall not be deemed to constitute infringement of copyright. 

The Lucas bill applied only to the Library of Congress. It would 
not have solved the problem for the many other libraries in which 
much material of value to scholars and researchers is found. No 
action was taken on the Lucas bill. 


IV. Forrren Law 


Some of the more recent foreign copyright laws have provisions 
governing various aspects of pnotocopying. For the purpose of com- 
parison, the laws of Austria, France, Mexico, and the United King- 
dom, will be briefly examined. The new draft laws of Germany and 
the Scandinavian countries will also be mentioned. 


A. AUSTRIA 


The copyright law of Austria, law of April 9, 1936, as amended, 
provides: 


§ 42. (1) Any person may produce copies of a work of literature, music, or art 
for his personal use * * *, 


* * * * * * * 

(3) Single copies may also be made on order for the personal use of another 
person. However, such a copy of a work of art may only be made without com- 
pensation therefor. The copying for compensation of a work of literature or 
music, for the personal use of another person ordering the copy may not be 

e 


made by means other than in longhand or by typewriter oe when it concerns 
minor parts of a work, or an unpublished work, or a work which is out of print. 


While a person who makes his own copies or who supplies copies 
free of charge may avail himself of any copying technique, including 
photocopying, certain restrictions apply when copies are supplied 
“for compensation.”” Whether a charge of the actual cost of making 
the copy would constitute “compensation” is not clear. Dr. Wilhelm 
Peter, who has written an extensive commentary on the Austrian 


copyright law, gives the following interpretation of the above rules 
* applied to public libraries that make a charge for photocopies. 
e says: 


Photocopies or microfilms of protected works or parts of works kept in public 
libraries may be made for a charge—without the permission of the author or 
publisher—when— 

(a) there is an order; 

(b) the person who has placed the order for a copy does not intend to 
make the work or the part of the work available to the public (although 
quotation and other fair use in a published work * * * may be permissbile) ; 
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(c) the work is unpublished. (manuscripts, dissertations), or the work is 
out of print, or only a part of a work is wanted. Articles in periodicals are 
in this respect to be considered as works and not parts of works."* 

Under this interpretation by Dr. Peter, it would seem that a 
library making a charge therefor may supply a photocopy of an 
article in a periodical only when the periodical is out of print. The 
basis for this conclusion is not clear. 

The Austrian law does not mention intralibrary photocopying. 


B. FRANCE 






The French copyright law of March 11, 1957, does not provide 
rules for library photocopying. Private copying is permitted under 
article 41, which excepts from copyright protection: 

(2) Copies or reproductions reserved strictly for the private use of the copyist 
and pot jntended for collective use, with the exception of copies of works of 
art 

While this provision permits a person to make copies by any 
means, including photocopying, for his own private use, nothing is 
said about having such copies made by libraries or by other persons. 
The effect of the French law in this latter respect is not clear. 


C. GERMAN FEDERAL REPUBLIC 





The German copyright law of June 19, 1909, as amended, provides 
in section 15, second paragraph: 

Multiplication for personal use shall be permitted, provided the multiplication 
does not serve the purpose of obtaining revenue from the work. 

The scope of “personal use” was interpreted in a decision handed : 
down on June 24, 1955, by the Supreme Court of the German Federal 
Republic (1 ZR 88/54). The case involved a situation in which an 
industrial corporation had made a number of photocopies of copy- 
righted articles for the use of its research staff. Interpreting section 
15, second paragraph, the Court first stated in a dictum that it does 
not follow as a matter of course that photocopying, as opposed to 
other multiplication methods (especially hand copying or type- 
writing), is permissible; and the Court held that, whether or not 

hotocopying is permissible in some instances, photocopying by or 
or an industrial concern is in no case “multiplication for personal 
use’ within the meaning of the law. 

To solve the probleme posed by this decision, the German Publishing 
Association and the German Industrial Association in 1958 signed an 
agreement stipulating the conditions under which periodical articles 
may be photocopied by or for members of the Industrial Association. 
For articles in periodicals less than 3 years old the agreement estab- 
lishes various bases for the payment of fixed royalties. For articles 
which are older than 3 years, no royalties are due. The agreement 
further states that “only a few photocopies may be made of each 
work,” and that the photocopies may not be commercially distributed. 
Subscribing publishers obligate themselves to have photomechanical 
reproduction rights transferred to them. In cases where authors 


permit photocopying free of charge, each imprint is to bear a notice to 
that effect. 


18 PETER, DAS OSTERREICHISCHE URHEBERRECHT 123 (Vienna 1954). 
56581—60——_5 
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The new German draft law on copyright, which has been published 
with an extensive report by the Federal German Ministry of Justice,” 
contains the following provision: 


§47. (1) Any person may make single copies of a work for his personal use, or 
may have such copies made free of charge by others. Personal use does not 
include use for professional or trade purposes. 

(2) Any person may make or have made single copies of a work, with the 
exception of a work of art— 

1. when the copying is made by hand or typewriter; 

2. when the work is unpublished or out of print; 

3. when only a small part of a work is involved, or when the work is an 
article in a newspaper or periodical. 

(3) The copies may not be distributed or used at a public reading, performance, 
or exhibition, or in a broadcast * * *. 


According to the official report accompanying the proposal, sub- 
section (2)2 was drafted to meet the mes of ean and scientific 
institutions,” while subsection (2)3 is intended to serve the purposes 
of scholarship and research.” The report points out that the repro- 
duction of articles in periodicals tends to affect publishers more than 
authors, since the latter usually receive only nominal fees for the type 
of articles of interest in this field. Based on findings by the German 
Research Association (die Deutsche Forschungsgemeinschaft), the 
report concludes that periodicals in the field of the humanities gen- 
erally are in a precarious economic situation but that the same is not 
true of other technical journals. Consequently, since by far most 
photocopies are made from such technical journals, which can bear 
the loss, a photocopying privilege for the benefit of scholarship and 
research must prevail over the interests of the publishers. Con- 
versely, a general prohibition would not aid the journals dealing with 
the humanities; their troubles have other sources.” 


D. MEXICO 


The Mexican copyright law of December 29, 1956, in article 15 
permits: 
(d) The copying by manuscript, machine, photography, photostat, painting, 


drawing, or microfilm of a published work, provided the copy is for the exclusive 
use of the person making it * * *, 


The law does not provide specifically for library photocopying, but 
it does contain some far-reaching provisions in article 70, which 
provides: 


Arr. 70. The publication of literary, scientific, educational, or artistic works 
necessary or helpful to the advancement, diffusion, or improvement of science or 
national culture or education is a matter of public interest. 

The Federal Executive may, either ex officio or upon application, declare a 
restriction upon copyright in order to permit the publication of the works referred 
to in the preceding paragraph in the following cases: 

(I) When for a period of 1 year, there are no copies of the work in the 
capital of the Republic and in three of the chief cities in the country; 

(II) When works are sold at such a price as considerably to impede or 
restrict their general use, to the detriment of culture and teaching. 


Although the law does not expressly say so, it seems obvious that 
the Federal Executive may use its rather broad regulatory powers in 
this field to permit photocopying for scholarly purposes in the cases 
described in subsections (I) and (II). 

 REFERENTENENTWURFE ZUR URHEBERRECHTSREFORM (Bonn 1954). 
2% Id. a b 


a1 Td. at 159. 
% Jd. at 170. 
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BE. UNITED KINGDOM 


The United Kingdom Copyright Act of 1911 (which has been super- 
seded by the recent Act of 1956) contained the following provision in 
section 2(1): 


* * * Provided that the following acts shall not constitute an infringement of 
copyright: 


(i) Any fair dealing with any work for the purposes of private study, research, 
criticism, review, or newspaper summary; * * *. 


Under this provision students were allowed to copy portions of 
copyrighted books and other copyrighted items in library collections, 
but it was considered doubtful whether the “fair dealing” exemption 


applied to copying by libraries. A report issued in 1952 by the Copy- 
right Committee stated: 


What comes within the “fair dealing’’ exemption if done by the student him- 
self (and in this respect no alteration is proposed) would not necessarily be 
covered if done by the librarian.” 


In order to resolve the doubt in one area, the Royal Society represent- 
ing periodical publishers had issued in 1950 a ‘Fair Copying Declara- 


tion” applicable to copying from certain scientific periodicals. This 
declaration stated in part: 


We will regard it as fair dealing for the purpose of private study or research 
when a non-profit-making organization, such as a library, archives office, museum, 
or information service, owning or handling scientific or technical periodicals pub- 
lished by us, makes and delivers a single reproduction of a part of an issue thereof 
to a person or his agent representing in writing that he desires such reproduction 
in lieu of a loan or manual transcription and that he requires it solely for the pur- 
pose of private study, research, criticism, or review, and that he undertakes not 
to sell or reproduce for publication the copy supplied provided: 

1. The recipient of the copy is given notice that he is liable for infringe- 
ment of copyright by misuse of the copy and that it is illegal to use the copy 
for any further reproduction. 

: 2. 5 organization making and furnishing the copy does so without profit 
or itself. 


3. Proper acknowledgement is given to the publication from which the 
copy is made. 


4. Not more than one copy of any one excerpt shall be furnished to any 
one person. 


The new United Kingdom Copyright Act of 1956 provides in sec- 
tion 6(1): 


No fair dealing with a literary, dramatic, or musical work for purposes of re- 


comer or private study shall constitute an infringement of the copyright in the 
work, 


The new Act also contains very detailed rules governing library 
photocopying. These rules, which are provided in section 7, cover 


copying by libraries in regard to (1) articles in periodical publications, 
(2) parts of other published works, (3) complete published works, and 
(4) unpublished works. 

(1) Under subsection (1), the librarian of a qualified library is 
entitled to make and sup ly a copy of an article in a periodical. 
“Article,” as defined in sulsintion (10), includes an item of any de- 
scription. The class of libraries qualified to exercise the privilege is 
to be prescribed by regulations made by the Board of Trade. Sub- 
section (2) provides that the Board of Trade in its regulations “shall 


anata of Copyright Committee, Cmd. 8662, para. 43 (1952). See COPINGER AND SKONE 
JAMES ON COP GHT 229 (9th ed. 1958), 
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make such provision as the board may consider appropriate for secur- 
ing’’ (a) that the libraries are not established or conducted for profit ; 
(6) that copies are supplied for purposes of research or private study; 
(c) that no person may get more than two copies of the same article; 
(d) that no copies euenid to more than one article in any one publica- 
tion; and (e) that the person who gets copies pays for them a sum not 
less than the cost of their production. 

(2) Under subsection (3), qualified libraries may also make and 
supply copies of parts of published literary, dramatic, or musical 
works other than peiriadealle: The privilege extends to illustrations 
in such works (subsec. 9(c)). The conditions prescribed by the regu- 
lations of the Board of Trade under subsection (2), as outlined in the 
preceding paragraph, must be complied with. In addition, this class 
of copies may not be made or supplied if the librarian knows the name 
and address of a person entitled to authorize the making of the copy, 
or if he could ascertain such information by reasonable inquiry. 
According to subsection (4), the Board of Trade regulations shall 
make provision appropriate for securing that no copy extends to 
more than a reasonable proportion of the work in question. 

(3) The rules applicable to complete published works are provided 
in subsection (5). They are similar to those governing parts of pub- 
lished works, except that complete copies may only be supplied to 
other libraries. 

(4) Under subsection (6), unpublished manuscripts in libraries, 
museums, and other institutions open to public inspection, may be 
reproduced for purposes of research or private study, or with a view 
to publication, if more than 50 years favs passed since the author 
died, and more than 100 years have passed since the work was created. 
Subsection (7) prescribes the conditions under which manuscripts may 
be aisoriebented: in “new works” and published. In other words, sub- 
section (6) permits copying of old manuscripts with a view to pub- 
lication, and subsection (7) prescribes the conditions under which 
publication may take place. The main condition is that notice of 
intended publication be given as prescribed in the Board of Trade 
regulations. Furthermore, the identity of the owner of the copy- 
right in the “old work”? must not be known to the publisher of the 
“new work.” If these conditions are met, the “new work” as origi- 
nally published, or any subsequent edition thereof, shall in this re- 
spect not be treated as an infringement of the “old work.” If sub- 
sequent editions incorporate manuscripts not published in prior 
editions, a new notice of intended publication is required. 

In accordance with the provisions of the Copyright Act, the Board 
of Trade has issued the Copyright (libraries) Reg ations of May 17, 
1957. Leaving aside matters of detail, two provisions of the Regula- 
tions should be noted. (1) In order to assure that a photocopy is 
made only for the purposes stated in the Act, the person requesting 
the copy must declare that he needs it for purposes of research or 
private study, that he has not previously been supplied with a copy 
of the item requested, and that he will not use it for purposes other 
than those stated. (2) One copy only may be supplied to the librarian 
of any library, unless the librarian of the supplying library is satisfied 
that a copy previously supplied has been lost, destroyed or damaged. 

The detailed provisions of section 7 of the new United Kingdom 
Act represent an elaborate attempt to arrive at a statutory solution 
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of the problems pertaining to library photocopying. As to single 
articles in a periodical, subsections (1) and (2) appear to adopt the 
ae of the earlier “Fair Copying Declaration” of the Royal 

ciety. As to other works, the remaining subsections impose con- 
ditions that appear to be quite restrictive. They have been criticized 
as being too complicated and restrictive; and it has been suggested 
that libraries, instead of attempting to meet the conditions of section 
7, may furnish photocopies to students under the more liberal “fair 
dealing” provision of section 6.* 

This last suggestion seems questionable. During the discussion of 
sections 6 and 7 in the Parliamentary Committee, the Parliamentary 


Secretary to the Board of Trade (Mr. Derek Walter-Smith) made 
the following observation: 


Clause 6(1) gives to students the right of copying for research or private study, 
and, as the Committee will see, that is a very broad right which extends to the 
work asa whole. It is quite appropriate that the particular fair-dealing provision 
should be in such wide terms, because there are physical inhibitions upon what 
the student can do which of themselves operate so as not to require any legal 
reinforcement. A student copies by hand, and therefore he can be given wide 
rights because he will not physically be able to do more than provide for his 
genuine personal needs * * *, 

A librarian, of course, will make his copies by these new, or fairly new, mechani- 
cal processes. There is no physical limitation upon what he can do, because he 
has got his photocopying apparatus. The librarian is necessarily in rather a 
different position from that of the student, both in what should be his legitimate 
requirements and what is his capacity for making copies of the work. It is not 
suggested, therefore, that he should have such a wide right as the student. It is 
in this case not appropriate, I think, that the very wide powers in subsection (1) 
of clause 6 which apply to students should be given to the librarian for the supply- 


ing of copies * * *.% 

After this statement by the Parliamentary Secretary, an amend- 
ment which proposed that librarians should be allowed to do for 
students what they could do for themselves failed to carry. 

The provisions of section 7 of the new United Kingdom Act are 
discussed in the report issued in 1957 by the Canadian Royal Com- 
mission on Patents, Copyright, Trade Marks and Industrial Designs.” 
The Canadian Commission recommended that the United Kingdom 
provisions be adopted in a new Canadian copyright law, but with 
several liberalizing modifications. The most important modifica- 
tions suggested were: (1) that section 7(2)(d) be changed so as to 
permit the supplying of more than one article in any one periodical 
publication in cases where more than one article relates to the same 
subject matter; (2) that section 7(2)(e), which requires a payment for 
photocopies of not less than the cost of producing them, be omitted 
in the Sanadian law; and, (3) that the provision of section 7(3) 
requiring permission from the copyright owner, if he can be located by 
reasonable inquiry, for the photocopying of parts of works other than 
periodicals, be omitted. 

The New Zealand Library Association has recently recommended to 
a goverment committee, which is working on a new copyright law for 
New Zealand that rules similar to the United Kingdom rules, but with 
the modifications suggested by the Canadian Commission, be 
adopted.” 


one ey ra Copyright and Libraries in the United Kingdom, 14 JOURNAL OF DOCUMENTA- 
N 45 (1958). 

% Parliamentary Debates, House of Commons, Official Report 192 (3 July 1956). 

2% Report on Copyright 57-60 (1957). 

27 1959 New Zealand Libraries 12. 
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F. THE SCANDINAVIAN COUNTRIES 


The present Danish, Finnish, Norwegian, and Swedish copyright 
laws do not expressly provide for any right to make copies of copy- 
righted material. Provisions to permit the making of copies, for 
personal use are proposed in the new draft laws which have been 

ublished recently Ee the respective Governments. Thus, the 
Swediah draft contains the followimg provision: 

§ 11. A disseminated work may be reproduced in single copies for private 
use. Such copies may not be used for other purposes. 

It is clear from the official reports issued with the draft laws that 
this provision is intended to cover the making and supplying of 
photocopies, etc., by libraries and similar institutions although the 
privilege is not limited to them. According to the Swedish report, 
the draftsmen considered limiting the privilege to certain types of 
works. They found, however, that practical conditions, the price of 
photocopying, etc., would establish appropriate limitations in this 
field. The draftsmen also considered a compulsory licensing system, 
but they abandoned this idea, partly because it would be too compli- 
cated to administer, and partly because it might mean that Swedish 
users would have to pay for the use of foreign periodicals while foreign 
users of Swedish periodicals might not be subjected to such a burden.” 

The Swedish draft law (but not the other Scandinavian drafts) also 
contains the following provision: 

§ 12. Upon permission of the King, and according to the conditions he shall 


stipulate, archives and libraries may make photographic reproductions of a work 
for the purposes of their activities. 


V. SumMary AND ANALYSIS OF THE PROBLEM 
A. GENERAL OBSERVATIONS 


It has long been a matter of common practice for individual scholars 
to make manual transcriptions of published material, though copy- 
righted, for their own private use, and this practice has not been 
challenged. Such transcription imposed its own quantitative limita- 
tions; and in the nature of the event, it would not be feasible for 
copyright owners to control private copying and use. But reproduc- 
tion for private use takes on different dimensions when made by 
modern photocopying devices capable of reproducing quickly any 
volume of material in any number of copies, and when copies are so 
made to be supplied to other persons. Publisher’s copies are bought 
for the private use of the buyer, and in some circumstances a person 
supplying copies to others will be competing with the publisher and 
diminishing his market. 

Not only is such competition unfair to the publisher and copyright 
owner, but it may be injurious to scholarship and research. Thus 
it has been pointed out that the widespread photocopying of technical 


met TILL LITTERARA OCH KONSTNARLIGA VERK 191 (Stock- 
0) 


3 Id. at 190. 
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journals might so much diminish the volume of subscriptions for the 
journals as to force the suspension of their publication.* 

At the same time, the availability of a growing mass of published 
materials is essential to persons engaged in research, and in many 
situations they must be able to obtain copies for study from libraries 
(or similar institutions) where the materials are collected. To fulfill 
this need, libraries must be able to supply photocopies to the extent 
that it is not practicable to provide publi hed copies for the use of 
researchers. 

The problem, in essence, may be seen as this: How can researchers 
be supplied with the materials they need for study, without under- 
cutting the publisher’s market? Perhaps various limitations can be 
placed on photocopying to preclude or minimize the potential injury 
to publishers or copyright owners, without depriving researchers of 
the materials they need. 


B. PHOTOCOPIES FOR INDIVIDUAL RESEARCH 


Some guides to the limitations that might be appropriate for sup- 
plying photocopies to individuals might be found in the ‘‘Gentlemen’s 
Agreement” of 1937, the “Fair Copying Declaration” of the British 
Royal Society, the proposals presented to the Shotwell Committee, 
onl the foreign laws and proposed laws, all outlined above. 

These sources suggest for consideration limitations such as the fol- 
lowing: that photocopying be limited to nonprofit institutions; that 
only one photocopy be supplied to any one individeal or organization ; 
that in the case of sericea photocopies be limited to one or two 


articles from any issue; that in the case of other works, photocopies 
be limited to a reasonable portion of the work (though no mathemati- 
cal formula would seem to be feasible), except that a photocopy of an 
entire work might be permitted where it is not available from the 
publisher. 

Other conditions for the photocopying might also be suggested for 
consideration, for example: that on each ne the source should 


be shown and the copyright notice appearing on the source should be 
reproduced; that the person requesting the photocopy should be re- 
quired to state in writing that it is to be used only for his private 
study; that if he requests a photocopy of an entire work, he be required 
to state in writing that he has made inquiry and has found that the 
publisher cannot supply him with a copy. 


% See, for example, Walter J. Yigg Should the Copyright Law Be Abolished? in CHEMICAL AND 
ENGINEERING NEWS, Oct. 6, 1 In regard to scientific journals in. particular, it may be the pub- 
ishers rather than the authors who are concerned about ppoonis. In a recent 5 by the Sub- 
committee on Patents, Trademarks, and Copyrights of the Senate Judiciary Committee (S. REP. 97, 86th 
Cong., Ist Sess. 12 (1959)), agpeas the following: ‘“Most scientists feel that their work is not published 
to gain any financial reward for the authors but should provide scientific data which other scientists may 
freely use and build upon to advance the cause of science. On the other hand, the commercial publishers 
of scientific articles regard yright protection as essential to meet their costs of publication. A clash 
between these authors publishers occurs when public libraries or private industrial subscribers under- 
take to circulate numerous copies of scientific articles for the benefit of interested scientific personnel. e 
authors regard such copying as desirable. The publishers feel that it impairs their circulation and revenue.” 
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C. MULTIPLE PHOTOCOPIES FOR CORPORATE RESEARCH 


The limitations mentioned above would seem to preclude the mak- 
ing of multiple photocopies by or for a corporate organization for the 
use of its staff of research workers. This is a problem of growing 
importance since scientific research is being conducted increasingly b 
the staffs of corporate organizations. The materials needed in mul- 
tiple copies for their research staffs are primarily articles in current 
technical journals. There is probably not the same need for supplying 
copies of other kinds of works (such as books or older periodicals) 
simultaneously to several members of a corporation’s research staff. 
One copy of such other works, to be supplied on the same basis as to 
an individual researcher, might suffice. 

Multiple photocopying for the use of a corporation’s research staff 
seems more difficult to justify than the making of a single photocopy. 
Publishers of Seriledl journals may well feel that at multiple 
photocopying of current material would seriously curtail their market, 
and that corporate organizations, particularly those operated for 
profit, should be expected to buy the publisher’s copies in the number 
needed for their staff. 

As noted above, the Supreme Court of the German Federal Republic 
in 1955 held that such multiple photocopying by an industrial corpora- 
tion is an infringement of copyright; and a practical solution to the 
problem has recently been worked out by an agreement between the 
German publishing and industrial associations, whereby industrial 
organizations pay royalties for photocopies they make of articles in 
periodicals less than 3 years old. Some such royalty arrangement 
appears to be a reasonable solution for this special problem. In fact, 
a royalty arrangement might be a solution to the photocopying prob- 
lem in a broader area, as will be mentioned later. 


D. PHOTOCOPYING FOR A LIBRARY’S COLLECTIONS 


Mention has been made of the need of libraries to make microfilm 
or other photocopies of items in their collections for their preservation. 
Also, libraries have occasion to supply other libraries with photocopies 
of items not otherwise available. In either case, as long as the copies 
needed are not available from the publisher, photocopying for a 
library would not appear to prejudice the interests of the publisher 
or copyright owner. 


VI. APPROACHES TO A SOLUTION 
A. GENERAL ALTERNATIVES 


Two alternative approaches to a solution of the photocopying 
problem may be considered: (1) to provide uy. statute for the making 
and supplying of photocopies for purposes of research and study, or 


(2) to leave the matter to the working out of practical arrangements 
between libraries and research groups on the one hand and publisher 
and author groups on the other. 

1. Statutory provisions.—Several kinds of statutory provisions 
might be suggested for consideration. Possible models are found in 


% See Walter J. Murphy, op. cit., note 30, supra. 
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the laws and proposed laws of other countries outlined in part IV of 
this study, and perhaps in the two prior bills outlined in part III. 

(a) The statute might provide in general terms that single photo- 
copies may be made by or for any person for his private use only. 
Such provisions are found in the Austrian law (with limitations added 
where copies are supplied ‘‘for compensation’’), in the present German 
law and the new draft law for the German Federal Republic (the draft 
law adding limitations where the copies are not made “free of charge’), 
and in the new draft laws for the Scandinavian countries (except for 
certain kinds of works). 

Such a general provision would serve to establish the right to 
make and supply single photocopies for the sole purpose of research 
and study. It would not limit the persons or institutions by whom 
photocopies could be made and supplied, or the kinds of works or the 
quantity of any work that might be photocopied. 

The addition of some limitations might be considered; for example, 
that the photocopies be supplied without profit (which may be the 
purport of the Austrian law and the new draft law for the German 
Federal Republic). 

A broad provision of this character would have the merit of sim- 
plicity, but it might open the door to such extensive photocopying as 
to present the danger of injury to the interests of publishers and 
copyright owners, unless further limitations were prescribed. 

(6) A statutory provision might prescribe precise limitations and 
conditions under which photocopies may be supplied. Thus, in addi- 
tion to the general limitations of a single copy for private use only, a 
number of further limitations and conditions are found in the United 
Kingdom Act of 1956. It limits the privilege of supplying photocopies 
to nonprofit libraries. Photocopies of periodicals are limited to one 
article in any issue (the Canadian Commission has recommended that 
photocopies of more than one article be authorized where the articles 
relate to the same subject). Photocopies of other literary, dramatic 
or musical works are lumited to a “reasonable proportion”’ of the work; 
and they may be supplied only where the librarian does not know and 
could not ascertain by reasonable inquiry the name and address of the 
copyright owner (the Canadian Commission has recommended deletion 
of this last condition). Under this last condition a photocopy of a 
complete work may be supplied by one library to another. The 
recipient must pay for the photocopy not less than the cost of its pro- 
duction (the Canadian Commission has recommended deletion of this 
requirement). 

A detailed statutory prescription of this character would have the 
apparent advantage of fixing, with some degree of certainty, the per- 
missible scope of photocopying. Thus, the statute could define the 
institutions authorized to make photocopies, the purposes for which 
photocopies may be made and supplied to others, the kinds of material 
and how much of each kind may be photocopied, and the conditions 
under which photocopies may be made and supplied. Precise limita- 
tions and conditions could be imposed in these respects to assure safe- 
guarding the interests of publishers and copyright owners. But any 
such detailed prescription is likely to prove too complex and too 
restrictive from the standpoint of libraries and researchers. The new 
United Kingdom Act has been severely criticized on this score. 
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Moreover, a considerable degree of flexibility seems desirable. New 
methods of assembling indexes and collections of the voluminous 
literature in particular fields of research, new devices for the storage 
and photoreproduction of such materials, and new methods for pro- 
viding researchers readily with indexes of the literature in their fields 
and with photocopies of the materials they want, are developing 
rapidly. R statutory prescription in precise detail may well become 
outmoded in a relatively short time. 

(ec) Another possibility would be to provide generally in the statute 
that nonprofit institutions may make and supply photocopies for re- 
search and study and for other specified purposes (e.g., for maintenance 
of a library’s collections or for another library), with the limitations 
and conditions left to administrative prescription by rules and regu- 
lations. This would permit flexibility to meet changing conditions. 

2. Working arrangement.—Instead of attempting a statutory solu- 
tion of the photocopying problem, a working arrangement might be 
agreed upon between the groups concerned. This would have the 
aavantnes of flexibility and the further advantage of reflecting a prac- 
tical accommodation between the views and interests of the several 
groups. Those groups might agree on a code of practice with which 
all concerned would os willing to experiment, and such a code could 
be changed from time to time as experience and changing conditions 
show to be necessary. 

The “Gentlemen’s Agreement” of 1937 and the British ‘‘Fair Copy- 
ing Declaration” illustrate this approach to a solution of the problem. 
Efforts to work out a code of practice have already begun. It may be 
desirable to await the outcome of those efforts before seeking to resolve 
the problem by statutory provisions. 

A statutory solution would seem to be particularly difficult in the 
situation of multiple photocopies for the use of a corporation’s research 
staff, and perhaps in other cases where photocopies are to be made by 
or for a profitmaking organization. The recent agreement between 
the German publishing and industrial organizations, mentioned above 
in part IV c, suggests a possible basis for a working arrangement 
between the interested groups to solve such special problems. Fur- 
ther, the same principle might have broader application in working 
arrangements for photocopying generally. Thus, in any situations 
where publishers are reluctant to have photocopies made without their 
consent, libraries might establish a sort of clearinghouse through which 
they would obtain permission from publishers to make photocopies 
or, if required, would collect and remit royalties to the publishers. 


B. RECAPITULATION OF BASIC ISSUES 


The following appear to be the primary questions to be considered. 
1. Should the copyright statute provide expressly for the photo- 
copying of copyrighted works by libraries? If so: 
y 


(a) Should the statute merely provide, in general terms, that a 
library may supply a single photocopy of any work to any person for 
his personal use in research and study? 

(6) Should the statute specify limitations and conditions with re- 
spect to: 

(1) the kinds of library institutions that may make and supply 
photocopies? 
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(2) the purposes for which they may make and supply photo- 
copies? 

(3) the conditions under which they may make and supply 
photocopies for such purposes? 

(4) the extent to which they may photocopy, under the speci- 
fied conditions, the contents of (1) periodicals and (2) other pub- 
lications? 

(5) the kinds of published material, if any, which they may not 
photocopy? 

(c) Should the statute provide for photocopying in general terms 
(as in (a) above) subject to limitations and conditions to be prescribed 
by administrative regulations? 

2. Instead of a statutory prescription, would it be preferable to 
encourage the libraries, publishers, and other groups concerned to 
develop a working arrangement, in the nature of a code of practice, to 
govern photocopying by libraries? 
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COMMENTS AND VIEWS SUBMITTED TO THE COPYRIGHT 
OFFICE ON PHOTODUPLICATION OF COPYRIGHTED 
MATERIAL BY LIBRARIES 


By Philip B. Wattenberg 


Re: Photoduplication by libraries. 


I have read the study by Mr. Varmer on photoduplication of copyrighted 
materials by libraries. It is my personal feeling that the second approach sug- 
gested by Mr. Varmer on page 66, to wit ‘‘a working arrangement” or ‘‘code”’ 
would be more practical than a statutory solution to the problem. 

Insofar as the music industry (with which I am closely associated) is concerned, 
believe the following suggestions could form the basis of a workable code that 
would be fair to all parties concerned: 

1. The person seeking a photocopy shall have attempted to purchase a 
copy of the work from the publisher. 

2. If the work is out of print, the applicant will be sent a “permanently 
out-of-print’? notice by the publisher. The publisher will exercise every 
effort to process such orders immediately upon receipt. Upon presentation 
of such notice to the library, the applicant will have the right to secure one 
photocopy of the work in question. 

3. The code would make clear that no rights (performing, mechanical, or 
otherwise) are embraced by or deemed to be connected with the photocopy, 
or the permission to obtain same. 

4. On each photocopy the library will identify the work from which the 
copy is made and if the work bears a copyright notice the notice will be 
reproduced on the photocopy. 

5. The cost of making the photocopy and any fees attendant thereupon 
monies be determined in accordance with the discretion of the particular 
ibrary. 

I fully understand that the above suggestions may not be fair when applied to 
books and scientific periodicials. 

Kindest regards. 

Sincerely, 


May 27, 1959. 


Pup B. WatrENBERG. 


By Robert Gibbon (The Curtis Publishing Co.) 


June 15, 1959. 

This is in reply to your requests for comment on the stud[y], ‘“Photoduplication 
of Copyrighted Material by Libraries.” * * * The problem discussed in [this] 
very interesting stud[y]} has [no] particular application to our phase of magazine 
publishing. It is, therefore, very difficult to give constructive criticism. 

In addition to the difficulties described in the photoduplication study is the 
development of portable and inexpensive photoduplicating equipment. Further 
technological advances along these lines will make it all the more possible to do 
surreptitiously that which now is generally requested of libraries. The notation 
that any statutory solution to this problem might quickly become outmoded is 
an apt one. 

In the magazine business we have the satisfaction of knowing that it is cheaper 
to buy copies, if the issue is current or available, than to reproduce articles photo- 
graphically or mechanically. If the issue is not available, the magazine e lisher 
is = likely to be concerned by limited reproduction so long as copyright is pro- 
tected. 

This same solution might well serve other publishing interests. If the libraries 
were required or would agree to set prices for photoduplication on current or in- 
print material such that competition with the copyright proprietor would be 
discouraged, the problem would be considerably alleviated. 

* » * * * + * 
Sincerely, 


Rosert GIBBON. 
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By Harry R. Olsson, Jr. 
JUNE 19, 1959. 


Re: Photoduplication of Copyrighted Material by Libraries—Varmer. 

I have the following comments to make on the questions raised by this excel- 
lent study: 

1. My initial thought was the copyright statute should provide for the photo- 
copying, or other copying, perhaps by other methods, for research and study 
purposes of copyright works by a centralized library, perhaps the Library of 
Congress. Other libraries conveniently located should be granted the same 
authority but their number should be kept relatively low. 

2. Copying should be permitted only where the work needed is unavailable 
on reasonable terms to the researcher and the statute should lay out a plan 
whereby the proprietor would be paid a reasonable royalty for each copy made. 
Perhaps the pore should approximate what he would be paid had a copy of 
the original published work been purchased if the whole published work were 
copied or a proportion if only a portion were. I should make this provision for 
a royalty because I see no reason: why the author of a work should have perhaps 
the largest part of his market for the work taken away from him without benefit 
to him. This might tend to dry up the supply | of scientific [and technical works 
which have at best a limited market. In cases where the author is selfless and 
desires the work to be freely copied, he can easily so provide by having a note 
to this effect accompany his copyright notice, if indeed he desires a notice at all. 

3. The statute should specify the conditions under which copies may be supplied 
for research and study purposes. The most important condition it seems to me 
is that the work itself be unavailable or practicably unavailable. Included 
would be instances where the price set for the copyrighted material is wholly 
unreasonable or where the material as published is part of a greater work pro- 
hibitively expensive to him interested in only a part. I do not think the statute 
should attempt to discriminate among kinds of published material, for all kinds 
of material may serve the purposes of research and study, including even comic 
books that are nasty. In order to prevent abuse, however, I think the statute 
should provide, although probably it cannot detail, for a weighing of the need of 
the scholar against the legitimate need of the copyright proprietor for protection. 
For instance, I do not think a scholar making ready a book on the history of the 
motion picture art form should be sold a print of ““Ben Hur” by the library merely 
because he wants to write about it. His scholarly needs can in all probability be 
satisfied by seeing the picture in a theatre or talking to a friend who did see it or 
looking at the scenario. 

4. It would, of course, be wise to encourage libraries, publishers, and other 
groups to develop working arrangements to allow copying for these purposes by 
libraries. However, this is no real alternative to an express provision in the 
statute for no doubt some groups would fail to cooperate through opposition or 
disinterest. 

5. As I said in 1 above, my initial thought was to recommend including provi- 
sions covering the above ee in the statute. But the necessary language 
to accomplish all this would probably have to be very complicated and technical, 
perhaps overly so. If the drafting of the language proved to be an impossible 
job or if the section in which it were contained became too unwieldy I think per- 
haps I should be in favor of leaving the problem to be handled by the courts 
under the doctrine of ‘fair use.” I hesitate to leave it to the courts because of 
the statements of the text writers, and I believe judges, to the effect that it is never 
“fair use’ to copy the whole work. Perhaps what is required is a negative in the 
statute of the idea that it is never “fair use’”’ to copy or use the whole of a work. 
It might be possible to condition this to accomplish what I think would be a 
beneficial result. 

Sincerely yours, 
Harry R. Ousson, Jr. 


By Elisha Hanson 
JuLy 28, 1959. 


Re: Copyright Revision Study, “‘Photoduplication of Copyrighted Material by 
Libraries,” by Borge Varmer. 

Statutory treatment of the broad problem of unauthorized mechanical reproduc” 
tion of copyrighted material should be avoided if possible. The authors, pub- 
lishers, libraries and users of the material should be encouraged to seek a solution 
through specialized contractual or other types of working arrangements. 
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As stated by Mr. Varmer, the essence of the problem is how to supply the copy- 
righted material without damaging the market of the copyright. proprietor. he 
real problem concerns the unauthorized mechanical reproduction of copyrighted 
works by private individuals, corporate groups or libraries, for their own use or for 
use by others. 

The problem of extensive photoduplication understandably has been a major 
cause for concern with publishers of scientific and technical journals. They share 
the desire to advance the cause of science, but they fear the financial impact of 
reduced subscription lists on their ability to gather and disseminate in the printed’ 
form the very information sought to be duplicated. Asa consequence, any pro- 
posal which has the practical effect of eliminating all “scholarly” uses from the 
exclusive right of the copyright laws should be weighed most carefully. 

Since the right to make a copy of his copyrighted work is one of the fundamental 
rights gran to the copyright proprietor, proposals to amend the law so as to 
permit others to copy the copyrighted material for the use of third persons and 
without the permission of the copyright proprietor should be rejected. 

It is not only contrary to law but to business ethics to appropriate the property 
of another for one’s use without the permission of the owner of that property, 
whatever its nature may be. 

Sincerely, 


Euvisoa Hanson, 


By Melville B. Nimmer 
Avaust 5, 1959. 
* * ok * * * x 
With respect to the ay “‘Photoduplication of Copyrighted Material by 
Libraries’? by Borge Varmer, I think it would be a mistake to expressly provide by 
statute the detailed conditions under which the making and supplying of photo- 
copies ~T be pore For the reasons suggested in my comment on the study 
of ‘Fair Use of Copyrighted Works” I think it wrong to attempt to codify in —~ 


detail the doctrine of fair use, whether applied to photocopying for researc 


purposes or to other purposes. However, since photocopying for research pur- 
poses may involve the copying of an entire article or other work (which ordinarily 
would exceed the bounds of fair use no matter what the purpose) it might be 
desirable to expressly provide in the new Copyright Act that the doctrine of fair 
use may apply to the copying of an entire work where such copying is for the 
tra oun of research and study. However, whether or not in fact the doctrine of 
air use should be applicable in such a situation must depend upon the weighing of 
delicate factors which only a trial court should determine. I do not think that a 
satisfactory solution can be obtained through “practical arrangements between 
libraries and research groups on the one hand and publisher and author groups on 
the other.’”’ Such arrangements like any detailed statutory codification would not 
be sufficiently flexible to meet the demands of particular situations. Moreover, 
such arrangements would not solve the problem with respect to publications 
emanating from publisher and author groups not party to the arrangements. 
Yours very truly, 
Metvitite B, NIMMER. 


By Edward G. Freehafer 
Aveust 6, 1959. 


Re: Copyright Revision Panel Studies ““Photoduplication of Copyright Material 
by Libraries’. 

You have asked for my comments, as a member of the Panel of Consultants 
and as Chairman of the Joint Libraries Committee on Fair Use in Photocopying, 
on Borge Varmer’s revised study. 

The joint committee has undertaken a study of the problems involved in photo- 
copying by libraries and has recently obtained counsel to assist it in drawing up 
a statement that will fully express the position of librarians. Until this work is 
completed, I will not be able to take a firm position on any specific gy ar we or 
on Mr. Varmer’s general question of whether a statutory solution is desirable. 
I am also unable at this time to comment on the treatment to be given libr. 
ons in the event a codification of the fair use doctrine is to be attempted. 

Mr. Varmer’s description of the various legislative proposals and foreign statutes 
confirms my fear that any statutory limitations or restrictions on the making of 
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single copies would impair the value of an essential and traditional research 
technique. So far as I am aware the making of private research copies has never 
caused actual damage to copyright owners. 

The problem exists only because modern copying processes have brought 
into being a new “potential’’ means of damaging copyright owners. Research 
workers are not responsible for this, and I believe the, as I understand it, un- 
challenged right to make a private copy must be preserved. Im any case, no 
serious consideration should be given to restricting research techniques in the 
absence of a clear showing that they are in fact causing actual damage to copy- 
right owners. 

A chief job of libraries and librarians is to facilitate research. In making 
modern copying processes available the libraries must be sure that they do not 
indirectly cause the sources of research material to dry up or the established 
rights of research workers to be restricted. Neither of these results could occur 
if the use of modern copying processes by libraries does not cause actual damage 
to copyright owners. The joint committee has decided to find out whether 
libraries are causing any such damage or seem likely to do so under present 
practices. 

The libraries are also aware that modern processes might be used by the 
unscrupulous or unthinking in such a way as to damage authors and publishers. 
It is my belief—and the belief of the joint committee—that librarians must play 
a leading role in devising ways to prevent that potential damage from becoming 
a reality. We recognize not only that damage to authors and publishers is 
detrimental to libraries, but also that certain suggested methods of preventing 
that damage would be even more detrimental by impairing the use of the very 
techniques we wish to facilitate. 

Mr. Varmer’s study is a valuable addition to our knowledge of the problem. 
His paper does not indicate that present circumstances warrant either restrictions 
on research techniques or cumbersome regulatory arrangements—whether volun- 
tary or involuntary. But it does indicate that statutory solutions suggested in 
the past and attempted elsewhere have not been satisfactory. 

Sincerely yours, 
Epwarp G. FREEHAFER, 
Chairman, Joint Libraries Committee on Fair Use in Photocopying. 


By William P. Fidler 


OcToBER 30, 1959. 

As copies of the various studies on the general revision of the copyright law 
have been received, I have sought the advice of competent scholars concerning 
the relationship of the academic profession to the issues raised by these studies. 
At this time I am presenting some of the points of view expressed by professors 
who are competent to judge the technicalities of copyrights, and I hope to forward 
other views at a later date. 

* * * * * * 

It seems to me and my advisers that definite permission to make single copies 
of library material for scholarly use should be enacted. The spread of photo- 
copying is an important aid to research, and we do not think that the claims of 
copyright owners should be permitted to stand in the way of its full utilization. 
Misuse of copies so made could, we should think, be largely prevented if the 
copier were required to include the copyright notice on it, together with a state- 
ment that the copy was made for the research of a particular person only. 

* 


* a * * * * 


WiiuiaMmM P. FIpuer. 
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LIMITATIONS ON PERFORMING RIGHTS 


The ‘‘ performing rights” to be considered in this study include not 
only the right to “perform” dramatic or musical works, but also the 
corresponding rights to ‘‘deliver’’ nondramatic literary works and to 
“exhibit”? motion pictures. All of these are ae spoken of as 
the ‘performing rights.’”” The right to perform literary or musical 
works (dramatic and nondramatic) is dealt with in Part A of this 
study. The right to exhibit motion pictures, since it has developed 
differently and involves somewhat different aspects, is dealt with 
separately in Part B. The same separation is made in the Analysis 
of Basic Issues in sections 1 and m of Part C. 

Excluded from this study is the special problem of the exemption 
in section 1(e) of the present copyright statute for the rendition of 
music by coin-operated machines (the so-called ‘jukebox exemption’’). 
That exemption has been the subject of special consideration by 
Congress over the past several years, most recently in the Senate 
during the 85th Congress. See S. 1870, 85th Congress; hearings be- 
fore subcommittee of t the Senate Committee on the Judiciary, April 
23-25, 1958, on S. 1870; and Senate Report No. 2414, 85th Congress. 


A. Perrormine Ricuts In Lirerary AND Musicat Works 
I. LEGISLATIVE HISTORY OF THE PUBLIC PERFORMING RIGHTS AND 


THE ‘‘FOR PROFIT’ LIMITATION IN THE PRESENT COPYRIGHT 
LAW 


The author’s public performing rights ' were first included in statu- 
tory copyright in respect to dramatic works by the act of August 18, 


1856.2. In the act of January 6, 1897 * the public performing rights 
were extended to musical works. Neither the 1856 nor the 1897 act 
contained any specific limitations on the new rights, except that they 
related only to “‘public” performances. 

The 1909 act * further extended the public performing rights to 
works prepared for oral delivery. At the same time, the act imposed 
the “for profit’? limitation on the performing rights in works pre- 
pared for oral delivery and musical works but not on the performing 
rights in dramatic works. 

Finally, by the act of July 17, 1952,5 the author’s public performing 
rights were extended to nondramatic literary works, subject to the 
“for profit’’ limitation. 

While the public performing rights thus date back to 1856, the 
history of the “for profit’’ limitation begins with the copyright reform 
tal types of prosntations deliveries and perormanees, ee, and they tnelude the preventation olive and 


lormances as well as performances given by means of b; and telecasting and by means 
of radio and television receivers. 
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of 1909. The first of the general revision bills *® introduced in con- 
nection with the 1909 reform imposed the “‘for profit’’ limitation only 
on the performing rights in lectures, sermons, addresses, and similar 
works prepared for oral delivery. The provision can be traced back 
to a memorandum draft bill’ prepared at a very early stage of the 
drafting of the 1909 project. But the source material does not ex- 
plain why what “for profit” limitation initially was imposed only on 
the performing rights in this specific class of works. 

However, during the hearings before the House and Senate Com- 
mittees on Patents in June 1906,° the “for profit’? limitation was 
discussed in connection with section 1(f) which provided for public 
performing rights in music, with no limitation. 

Section 1(f) was criticized from various sides by people who feared 
that the provision would unduly restrict the free enjoyment of music 
and thus interfere with legitimate public interests. Some felt that 
copyright should not extend to performing rights,® while others, who 
did not consider such rights as outside the proper scope of copyright, 
argued that they should be limited to certain performances of vital 
interest to the author."° To compromise the various views suggested, 
Mr. Arthur Steuart, a representative of the American Bar Association, 
proposed to limit the author’s public performing rights in musical 
works to public performances for profit.’ He gave the following 
reasons for his proposal: 


So far as the introduction of the word “profit” is concerned, in the first line of 
that section, there has been a very great protest on the part of many people 
against the drastic nature of this bill, proposing to punish the public performance 
of copyrighted music. Now, that is the present law. The present law is just as 
drastic as the present bill in the prohibition of the use of copyrighted music. I 
have conferred with many of the music publishers, and I find that none of them 
have any objection to the introduction of the words “for profit” * * * so that 
the introduction of the words “for profit” in that clause will, I think, relieve the 
clause of all of the objections which have been made against it by those who think 
it is too drastic a restraint upon the free enjoyment of music.’ 


While the “for profit” limitation was extended to muscial works, 
the same was not true of dramatic works. ‘The final report on the 


bill ® gave the following explanation for the different treatment 
accorded to dramatic works: 


There has been a good deal of discussion regarding subsection (d) of Section’1. 
This section is intended to give adequate protection to the proprietor of a 
dramatic work. It is usual for the author of a dramatic work to refrain from 
reproducing copies of the work for sale. He does not usually publish his work in 
the ordinary acceptation of the term, and hence in such cases never receives any 
royalty on copies sold. * * * If an author desires to keep his dramatic work in 
unpublished form and give public representations thereof only, this right should 
be fully secured to him by law. We have endeavored to so frame this paragraph 
as to amply secure him in these rights." 


6 8. 6330, 59th Cong., Ist Sess. (1906). 

7U.8. COPYRIGHT OFFICE BULL. No. 10 (1905). 

* Hearings Before the House and Senate Committees on Patents on S. 6830 and H.R. 19853, 59th Cong., ist 
Sess. (June 1906). 

§ Td. at 173, 174. 

10 Td. at 200, 201 

11 Hearings Before the House and Senate Committees on Patents on S. 6330 and H.R. 19858, 59th Cong., ist 


Sous. at 161 (Dec. 1906). 


at 162. 
z on a No. 2222, 60th Cong., 2d Sess. (1909). 
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Stephen P. Ladas in his work on international copyright adds 
another argument. He says: 


The law considers that persons attending a performance of a dramatic. work will 
not ordinarily attend a second performance of the same work and therefore an 
unauthorized performance, though gratuitous, will cause the author a monetary 
loss, by depriving him of a potential audience." 


Since 1909, the only change in the copyright law of interest in con- 
nection with public performing rights and the “for profit” limitation 
was brought about by the act of July 17, 1952.° This act extended, 
among other things, the author’s public performing rights to nondra- 
matic literary works. 

The first bill” introduced for this purpose placed the performing 
rights in nondramatic literary works in section 1(d) concerning dra- 
matic works, thereby giving these new rights the same wide scope as 
dramatic performing nghts. The Copyright Office suggested that the 
new rights be subjected to the “for profit” limitation. The views of 
the Office were expressed in a letter of April 26, 1951 from Mr. Arthur 
Fisher, then Acting Register of Copyrights, to Congressman Bryson. 
The letter which was offered for the record during the hearings on the 
bill,"* contained the following statement: 


H.R. 3589 in its present form extends the coverage of subsection (d) to literary 
works not enumerated in subsection (c), and thus, if enacted, would grant to such 
works all public performance rights even if not for profit. This might have the 
result that a teacher reading excerpts from a copyrighted textbook in a schoolroom, 
a minister reading from a literary work in a church, a scientist at a convention, 
or a speaker at a civic meeting would be held to have infringed the copyright. It 
may be questioned whether such a result would be in the public interest. 

ith respect to performing rights in literary works other than dramas, this office 
is therefore of the opinion that the limitation “for profit’’ should be added." 


The “for profit’ limitation was discussed at great length during the 
hearings, both in its general application and its specific application in 
relation to nondramatic literary works. 


Mr. John Schulman, representing the Author’s League of America, 
criticized the “for profit’? hii itation in the following terms: 


I think that if this exclusive right related to public-performances that would 
be sufficient safeguard and we would not have to have the limitation of a public 
performance at a profit. Sometimes it is difficult to determine whether a huge 
performance, which actually is for some money-making purpose, is a performance 
for profit or not, but, nevertheless, it is a publie performance which cuts into the 
author’s utilization of this work. 

Now, there is no suggestion that it relates to private performances, for in- 
stance, in the schools or any place of that sort. Those would be private perform- 
ances over which no control could be exercised, and that is why I feel that the 
public is amply protected when the right relates to public performances. * * * 


Mr. Herman Finkelstein, representing ASCAP, suggested that the 
doctrine of fair use would protect the public interest sufficiently,” 


2 LADAS, THE INTERNATIONAL PROTECTION OF LITERARY AND ARTISTIC PROP- 
ERTY, 783 (1938) 


6 66 STAT. 752 (1952). 
1” H.R, 3589, 82d Cong., Ist Soot OFF). 

a @ Before Subcommittee No. 3 of the Judiciary Committee, House of Representatives, 824 Cong., 
0 Id, at 14, 
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Mr. Arthur E. Farmer, counsel to the American Book Publishers 
Council, Inc., also felt that the “for profit” limitation should be 
omitted. He said: 


Now, why not include “for profit’? Well, I should say that you should not 
include ‘‘for profit’ for three outstanding reasons. 

One, there is no more reason for putting a “for profit” provision with respect 
to literary works other than dramatic works than there has been for 40 years with 
respect to dramatic works. It has worked beautifully. There has not been a 
flood of lawsuits. 

Second, any reasonable use, noncompetitive, is simply “fair use” and would not 
give rise to a cause of action. 

Third, and affirmatively, if you put in “for profit’”’ you will repeat the unwitting 
mistake of the 1909 Act, that is, not taking into account the technological advance- 
ment. That is what I have mentioned about broadcasting and television sta- 
tions operating not for profit. I am not talking about a sustaining program or a 
station which operated for profit. That would come in even if you did not have 
“for profit” in it, but you are getting a gradual increase of the nonprofit stations. 
You are going to have that, and the Army has shown that your are going to have 
and increase in your recordings rather than your printed word as textual 
material.” 


The argument for omitting the “for profit” limitation was criticized 
from various sides. At the close of the hearings the Committee on 
Copyright of the Association of the Bar of the City of New York sub- 
mitted a statement for the record. The statement contained the 
following recommendation: 


The committee on copyright recommends very secs that the protection ac- 
corded to the performance of copyrighted nondramatic literary works should be 
limited to public performance for profit. 

The omission from the bill of the words “for profit’? affects adversely only 
church services, school commencements, Fourth of July ceremonies in public 
squares, and the like. It will not be possible for a minister to read an inspira- 
tional copyrighted poem at a funeral service, for a child to recite such a poem at 
a school commencement, or for a speaker to recite such a poem at a public cere- 
money, Without a license. Obviously, it may not be practicable for the churches, 
schools, and public assemblies to make licensing arrangements * * * 2% 


The committee report * summarized the argument for the “for 
profit” limitation in words almost identical to those used by the 
Copyright Office in its letter of April 26, 1951.” 

Generally, the argument for the “for profit” limitation has centered 
around the public interest in certain civic, educational, and religious 
activities. ‘The desire of Congress to protect these activities is indi- 
cated also by section 104 of the copyright law, which provides: 

That nothing in this title shall be so construed as to prevent the performance 
of religious or secular works such as oratorios, cantatas, masses, or octavo choruses 
by public scheols, church choirs, or vocal societies, rented, borrowed, or obtained 
from some public library, public school, church choir, or vocal society, provided 
the performance is given for charitable or educational purposes and not for profit. 

It is not clear why this provision was included in the 1909 act. 
Inasmuch as it also contains the “for profit’ limitation, it would 
seem that the particular activities mentioned therein are already 
protected by the general “for profit’? limitation in section 1. At 
most, the provision is evidence to the effect that the activities men- 
tioned therein are those which Congress found most deserving of an 
exemption from the author’s performing rights. 

22 Td. at 36, 37. 
%3 Id. at 42, 43. 


% H-R. REP. NO. 1160, 82d Cong., Ist Sess. 1 (1951). 
% Jd. at 2. See also hearings, supra, note 19, at 14 (1951). 
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Il. COURT DECISIONS INTERPRETING ‘‘PUBLIC PERFORMANCE” AND 
THE “FOR PROFIT’’ LIMITATION 


In only a few cases have the courts been presented with the ques- 
tion of what constitutes a “public” performance. These cases will 
be noted in passing. The more difficult and significant question has 
been the scope of the “for profit” limitation. Although the words 
“for profit”? as such may seem clear and well defined, the complica- 
tions of modern economic conditions render them ambiguous in cer- 
tain situations, and it has taken a number of court decisions to give 
them a more precise meaning. Specifically, the courts have had to 
deal with practical situations where the profit element in a public 
performance was more or less indirect. 

The first important case to deal with such a situation was John 
Church Co. v. Hillard Hotel Co. (221 Fed. 229 (2d Cir. 1915)).% The 
litigation involved a musical composition which had been performed 
in the dining room of a hotel belonging to the defendant The case 
turned upon the meaning of the words “‘for profit”’ and the court held 
that the performances in question were not for profit inasmuch as no 
admission fee or other direct fee had been charged to the patrons hear- 
ing the performances. 

It was argued for the plaintiff that the performance of music in the 
hotel restaurant was a means of attracting paying customers and hence 
was for profit although no direct fee was charged for the music, but 
this contention was overruled by the court. 

The Hillard case was followed shortly by Herbert v. Shanley Co. 
(222 Fed. 344 (S.D.N.Y. 1915)), involving somewhat similar facts. 


The song “Sweethearts” from Victor Herbert’s comic opera of the 
same name had been performed in the defendant’s restaurant. Victor 
Herbert and three other persons who wrote the lyrics to Herbert’s 
music sued for copyright infringement, contending that the perform- 


ance in question infringed the copyright in the dramatico-musical 


work. Apparently the plaintiffs did not contend that the perform- 
ance was for profit but rather relied upon the rule that dramatico- 
musical works cannot be performed publicly without permission even 
though the performance is not for profit. 

The case was decided against the authors, the decision being based 
partly on the fact that a separate copyright had been secured in the 
song ‘‘Sweethearts” and partly on the Rolding in the Hillard case that 
public performance of a work in a restaurant is not a performance 
for profit. 

On appeal, the circuit court upheld in substance the decision of the 
court below. The opinion of the circuit court (229 F. 340 (C.C.A.N.Y. 
1916)) concluded: 


That the copyright of the song ‘Sweethearts’ as a separate musieal composi- 
tion, even if valid, is not infringed by its being rendered in a public restaurant 
where no admission fee is charged, although the performer is privately paid for 
rendering it by the proprietor of the resort. 

Both the Hillard and the Shanley cases were appealed to the Su- 
preme Court (242 U.S. 591, (1916)). Deciding the two cases to- 


% Discussed in 81 CENT. L.J. 3. 
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gether, the Supreme Court reversed the decisions below. Justice 
Holmes, who deliversd the opinion for a unanimous Court, concluded: 

If the rights under the copyright are infringed only by a performance where 
money is taken at the door, they are very imperfectly protected. Performances 
not different in kind from those of the defendants could be given that might com- 
pete with and even destroy the success of the monopoly that the law intends the 
plaintiffs to have. It is enough to say that there is no need to construe the 
statute so narrowly. The defendants’ performances are not eleemosynary, 
They are part of a total for which the public pays, and the fact that the price of 
the whole is attributed to a particular item which those present are expected to 
order is not important. It is true that the music is not the sole object, but 
neither is the food, which probably could be got cheaper elsewhere. The object 
is a repast in surroundings that to people having limited powers of conversation, 
or disliking the rival noises, give a luxurious pleasure not to be had from eating 
a silent meal. If music did not pay, it would be given up. If it pays, it pays 
out of the public’s pocket. Whether it pays or not, the purpose of employing it 
is profit, and that is enough. 

The “for profit” limitation was again at issue in Harms yv. Cohen 
(279 Fed. 276 (D.C. Pa. 1922)), dealing with the public performance 
of music in a motion picture theater. The case goes back to the era 
of the silent motion pictures when music was played as a live accom- 
paniment to the silent actions of the screen. The defendant contended 
that no charge was made for the privilege of listening to the playing 
of music, and that the music was purely incidental, and not a part 
of the motion picture exhibited by him in the conduct of his motion 
picture business. But the court, following the Supreme Court ruling 
in the Shanley case, overruled these contentions, holding that the 
performances in question were for profit. 

The same result was reached in M. Witmark & Son v. Pastime 
Amusement Co. (298 F. 470 (E.D.S.C. 1924)).” The litigation in- 
volved a song, also by Victor Herbert, entitled “Kiss me Again” 
which had been played by an organist in a film theater. Later, in 
Irving Berlin, Inc. v. Daigle, Same v. Russo (31 F. 2d 832 (5th Cir. 
1929)), the playing of records of copyrighted songs in a film theater 
was held to infringe the right of public performance for profit. 

As already indicated, the above cases are all from the silent film 
era. The situation is somewhat different in regard to sound films. 

In Famous Music Corp. v. Melz (28 F. Supp. 767 (W.D. La. 1939)), 
an analogy was drawn with the above-mentioned Irving Berlin case. 
It was held that the playing of the sound track of a film was an 
infringement of the performing rights. However, it should be noted 
that the ruling was based upon the fact that the film producer had 
not been authorized to use the music in his film. In other words, 
there was infringement “at the source,” and the decision did not state 
what rule should be applied to a sound track recorded with due per- 
mission from the authors. 

This problem has been settled in regard to ASCAP and ASCAP 
members by the ASCAP Domestic Consent Decree, Civil Action No. 
13-95, amended final judgment, entered March 14, 1950. Accordin 
to section IV, subsection (E), ASCAP is enjoined and rentraitied 
from— 


Granting to, enforcing against, collecting any moneys from, or negotiating with 
any motion picture theater exhibitor concerning any motion picture performance 
rights; 


7 Discussed in 10 ST. LOUIS L. REV. 69. 
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and according to section XII, subsection (B), the members of ASCAP 
are prohibited from— 


granting a synchronization or recording right for any musical composition to an 
motion picture producer unless the member or members in interest or ASCA 
grants corresponding motion picture performance rights in conformity with the 
provisions of this judgment. 

The BMI Consent Decree, Civil Action No. 459, modified consent 
decree, entered May 14, 1941, does not contain any similar provisions. 
However, that is probably due to the fact that BMI does not acquire 
any film recording rights from its members. In any case, there is 
little reason to believe that BMI or other performing rights societies 
would be able to follow another course than that outlined for ASCAP. 
The same probably applies to individual authors who are not members 
of any of the societies. In any event, there seem to be no instances 
of infringement suits against film exhibitors for showing films con- 
taining copyrighted music recorded on the sound tracks with the 

ermission of the respective authors. Hence, film music can usually 
e considered as ‘‘cleared at the source.” * 

The above-stated practice, however, does not seem to alter the 
fact established during the silent film era that performances rendered 
in connection with the commercial exhibition of silent films are public 
performances for profit, a fact that is relevant for example in regard 
to the playing of phonograph records before or after the showing of a 
film 


As the problem of public performance for profit had come up in 
regard to hotels, restaurants, dancehalls, film theaters and other 
public places, it was inevitable that it should arise also in connection 
with the growing broadcasting industry. 

In M. Whitmark & Sons v. L. Bamberger & Co. (291 F. 776 (D.N.J. 
1923)) ® the defendant had broadcast over its radio station a copy- 
righted song entitled ‘‘Mother Machree.” The only point at issue 
was whether or not the performance thus rendered was “for profit.” 

The defendant, a large department store in Newark, N.J., operated 
the radio station, WOR, from which vocal and instrumental concerts 
and other entertainment and information were broadcast. From 
time to time the station would also broadcast the following slogan: 
“L. Bamberger & Co., One of America’s Great Stores, Newark, N.J.”’. 
Relying on the decisions in Herbert v. Shanley Co. and Harms v. 
Cohen, the Court concluded that the radio station was operated for 

rofit 9 consequently that the playing of the copyrighted song was 

or profit. 

he following year the District Court of Ohio decided the case of 
Jerome H. Remick & Co. vy. American Automobile Accessories Co., 
298 F. 628 (S.D. Ohio 1924).% The facts of this case were almost 
identical with those of the Bamberger.case. The defendant, a manu- 
facturer of radios and radio parts, GReER es a radio station as a part 
of its business. During one of its broadcasts the copyrighted song 
“Dreamy Melody’ was played. This, time, however, the profit 
element was not the main issue. .The defense mainly relied on the 
contention that the broadcast in question was not a Pty per- 
formance.’’ The District Court accepted this view, but the decision 


*% Cf, ROTHENBERG, COPYRIGHT AND PUBLIC PERFORMANCE OF MUSIC, 33 (1954) 
%25 COLUM. L. R 


. REV. 90. 
34 YALE L.J. 109, 10ST. LOUIS L.REV. 69 and 13 GEO. L. J. 426. 
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in favor of the defendants was reversed by the Circuit Court of Appeals, 
5 F. 2d 411 (C.C.A. 6th 1925). Judge Mack stated in his opinion: 


A performance, in our judgment, is no less public because the listeners are 
unable to communicate with one another, or are not assembled within an enclo- 
sure, or gathered together in some open stadium or park or other public place. 
Nor can a performance, in our judgment, be deemed private because each listener 
may enjoy it alone in the privacy of his home. Radio broadcasting is intended to, 
and in fact does, reach a much larger number of the public at the moment of the 
rendition than any other medium of performance. The artist is consciously 
addressing a great, though unseen and widely scattered audience, and is therefore 
participating in a public performance. 

Ruling also on the applicability of the ‘for profit” limitation, Judge 
Mack stated: 

That, under the Copyright Act, a public performance may be for profit, though 
no admission fee is exacted or no profit actually made, is settled by Herbert v. 
Shanley, 242 U.S. 591. It suffices, as there held, that the purpose of the perform- 
ance be for profit, and not eleemosynary. 

Thus, the rule established by the Bamberger case, that commercial 
broadcasting is public performance for profit, was followed. : 

Other important problems came up in connection with the growing 
broadcasting industry, namely whether or not the broadcasting of a 
ar performance constitutes a new public performance; and simi- 
arly, whether or not the playing of radio in public places, whether by 
means of standard radio receivers or more elaborate receiving installa- 
tions such as those oan found in large hotels, constitutes a new 
public performance aside from the broadcast. 

_ The cases involving instances of “multiple performances” do not deal 
directly with the question of whether a performance is “‘public’’ or 


with the “for profit” limitation. However, they represent an impor- 
tant chapter in the development of the author’s performing right, and 
contribute to a full Se aaa of the scope of that right. Un- 


fortunately, the problem of “multiple performance” was somewhat 
obscured by the fact that the early litigations involved instances in 
which the initial performances were unauthorized. 

The first case to come up was Jerome H. Remick & Co. v. General 
Electric Co., 16 F. 2d 829 (S.D.N.Y. 1926). A copyrighted song 
had been played by an orchestra at a hotel, and “picked up” by the 
defendant broadcaster. The court held that the broadcasting of the 
restaurant music was not a separate performance, but that the broad- 
cast of an unauthorized public performance made the broadcaster a 
contributory infringer. 

Another case, Buck v. Debawm, 40 F. 2d 734 (S.D. Calif. 1929), 
concerned a situation involving an authorized initial performance. 
The defendant, a restaurant owner, had turned on a radio in his 
restaurant. The station he tuned in brought a musical program which 
included the copyrighted song ‘Indian Love Call.” The plaintiff, 
who was Pate of ASCAP and sued on behalf of his organization, 
contended that the said acts infringed the author’s right of public 
performance for profit although the broadcast of the song had been 
duly licensed by ASCAP. The court held that the acts of the defen- 
dant did not constitute a new performance and consequently that 
there was no infringement of the said right. 


3111 MINN. L.REV. 556, 
210 B.U.L. REV. 536 and 9 TEXAS L. REV. 87. 























































blic 
een 
fen- 
hat 












COPYRIGHT LAW REVISION 89 


The opinion cited another case decided a few months previously, 
namely Buck v. Duncan, Same v. Jewell-LaSalle Realty Co., 32 F. 2d 
366 (W.D. Mo. 1929). In doing so, it distinguished the latter which, 
like the above mentioned Remick case, involved an initial performance 
not authorized by the copyright owners. 

The facts were as follows: The Jewell-LaSalle Realty Co. owned 
and operated a hotel which had a master radio receiving set by means 
of which it furnished musical entertainment to the hotel guests through 
speakers installed both in the various public rooms and in the 200 
private rooms. Duncan was a broadcaster who, in one of his programs 
received in the said hotel, had played copyrighted songs without 
permission. 

The issue of importance in this connection was whether or not the 
“picking up” of the broadcast constituted a new performance. The 
court held that it did not. 

On appeal of the Jewell-LaSalle case, 51 F. 2d 730 (8th Cir. 1931), 
the Circuit Court of Appeals, before deciding the case, certified the 
following question to the Supreme Court: 

Do the acts of a hotel proprietor, in making available to his guests, through the 
instrumentality of a radio receiving set and loud speakers installed in his hotel 
and under his control and for the entertainment of his guests, the hearing of a 


copyrighted. musical composition which has been broadcast from a radio trans- 
mitting station, constitute a performance of such composition within the meaning 


of 17 U.S.C.A., sec. 1(e)? 

The Supreme Court, 283 U.S., 191 (1931),* in an opinion delivered 
by Justice Brandeis held that the said acts did constitute a perform- 
ance of the music, thus establishing the theory of “multiple perform- 
ance.” 

Although the Supreme Court clearly established that the ‘picking 
up” of a radio broadcast is a separate performance, it did not decide 
whether or not such performance infringes the authors’ performing 
rights in cases where the broadcasts are authorized by the authors. 

Justice Brandeis stated in a footnote to the opinion: 

If the copyrighted composition had been broadcast by Duncan with plaintiff’s 
consent, a license for its commercial reception and distribution by the hotel com- 
pony might possibly have been implied. Compare Buck v. Debaum (D.C.) 40 

. (2) 734. ut Duncan was not licensed; and the position of the hotel company 
is not unlike that of one who publicly performs for profit by the use of an unlicensed 
phonograph record. 

Having thus received the answer of the Supreme Court, the Circuit 
Court of Appeals, 51 F. 2d 726 (8th Cir. 1931), decided the main issue. 
Judge Booth v/ho delivered the opinion concluded as follows: 

It having been thus determined that the specific acts of the hotel proprietor 
constituted a performance, we are of the opinion that the record discloses that the 
performance was a public one and was for profit. 

In view of Justice Brandeis’ footnote and in order to avoid any risk 
to member authors, the performing rights societies wrote a limitation 
into their licenses to broadcasters precluding the latter from granting 
to others by sublicense, express or implied, the right to perform their 
music publicly for profit. Society of European Stage Authors and 
Composers v. New York Hotel Statler Co., 19 F. Supp. 1 (S.D.N.Y. 
1937), involved a license containing such a limitation. Judge 


% Annotated in numerous Law Reviews. 
422 MINN. L. REV. 437. 
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Woolsen who delivered the opinion in this case stated in a dictum that 
the limitation was a “redundancy.” 

Because privity is lacking between the broadcaster and the receiver, 
it would probably be much more difficult to establish a “clearing at 
the source” in broadcasting than in the case of film exhibition.* But 
a situation similar to that involving film producers and exhibitors 
exists between the major networks and their affiliated stations, and 
between the operators of wired music services and their subscribers. 
In broadcaster’s language, the statement that the ‘music was cleared 
at the source’? means that the license given to a network or to the 
operator of a wired music service covers also the affiliated stations or 
the subscribers. The ASCAP and BMI consent decrees mentioned 
above both make such ‘‘clearance at the source’ mandatory for broad- 
casting; see ASCAP Consent Decree, section V, subsection (A), and 
BMI Consent Decree, section II, subsection (4). 

A more recent case, directly involving the “for profit’’ limitation is 
that of Associated Music Publishers v. Debs Memorial Radio Fund, 
141 F. 2d 852 (2d Cir. 1944), in which plaintiff alleged that the defen- 
dant’s broadcast of a copyrighted musical composition entitled ‘Petite 
Suite Espagnole’”’ was an infringement of its performing rights. The 
case is important because of the following facts: the broadcasting 
organization was a nonprofit organization; only part of its operating 
expenses was covered by income from commercially sponsored pro- 
grams; only part of the radio time, one-third on the average, was set 
aside for such programs; expenses not covered by the income from 
commercial broadcasts were covered by substantial private donations; 
and the remainder of the radio time, about two-thirds, was dedicated 
to unsponsored, so-called sustaining, programs. The alleged nee 


ment had taken place during one of the sustaining programs, and t 
defendant argued that the broadcast was not for profit. 

However, the Circuit Court of Appeals held otherwise. Judge 
Augustus Hand who delivered the opinion stated in part as follows: 


It seems clear that an important radio station which allots one-third of its time 
to paying advertisers and thus ee a musical program in which a subtantial 


part of a copyrighted musical work is rendered is engaged in a Ertan. for 
profit, as to which the copyright owner has an exclusive monopoly. 

The fees for advertising are obtained in order to aid the broadcasting station to 
pay its expenses and repay the advances to it by the Forward Association. The 
“sustaining”? programs are similarly broadcast in order to maintain and further 
build up the listening audience and thus furnish the field from which the paying 
advertisers may reap a profit. It can make no difference that the ultimate pur- 
poses of the corporate defendant were charitable or educational. Both in the 
advertising and sustaining programs Debs was engaged in an enterprise which 
resulted in profit to the advertisers and to an increment to its own treasury 
whereby it might repay its indebtedness to Forward Association and avoid an 
annual deficit * * *. It is unimportant whether a profit went to Debs or to its 
employees or to the advertisers. The performance was for profit and the owner 
had the statutory right to preclude each and all of them from reaping where they 
had not sown. 


In addition to holding, in line with the Shanley and American 
Automobile Accessories decisions, that a public performance which is 
not in itself a direct source of revenue is still “for profit” where ‘it 
contributes indirectly to the commercial value of other revenue- 
producing activities, the decision in the Debs case seems to hold that a 


*% Cf. supra pp. 86, 87 concerning clearing at the source in the case of film exhibition. 
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public performance given by a nonprofit organization whose primary 
purposes, as stated the court are “charitable and educational’ is 
nevertheless ‘for profit” where the performance is, though indirectly, 
the source of revenue from which the organization defrays its ex- 
penses. Query, whether this implies that a public performance given 
solely for eleemosynary purposes is “for profit’? whenever any revenue 
is to be used to defray expenses. 

Concluding the examination of the court cases dealing with the 
“for profit” Ciaiian, it is interesting to note that the general trend 
in the development from the Hillard case of 1915 to the Debs case of 
1944 represents a consistent expansion of the ‘“‘public’”’ and “for profit” 
concepts in their practical application to various activities. 

All the cases examined have involved the performance of musical 
works. No decisions have been found concerning works of the cate- 
gories described in section 1(c) of the copyright law. This is natural 
inasmuch as musical works so far have oo the quantitatively most 
important group of works to be publicly performed. However, the 
rules established for musical works undoubtedly apply also to oral and 
sone literary works, a fact that may prove significant in the 

uture. 


III. SIMILAR LIMITATIONS IN FOREIGN COPYRIGHT LAWS AND 
INTERNATIONAL CONVENTIONS 


(a) Foreign Laws 


In all foreign copyright laws which grant exclusive performing 
rights to the author, such rights are limited to public performances. 


A few countries do not further restrict the author’s Deere Tare cieele 
the 


while others have statutory limitations similar in effect to ‘for 


profit” limitation in the U.S. law.” 

The former group includes Argentina, Belgium, the Netherlands, 
and Switzerland. 

As a-matter of principle, France also maintains that the author’s 
performing rights may be exercised in regard to all public perform- 
ances. However, by an agreement between the French Govern- 
ment and the Société des Auteurs, Compositeurs et Editeurs de 
Musique, the Society has authorized the public performance of musical 
works in its repertory by musical societies giving gratuitous public 
performances and by schools in which students and teachers give such 
performances, on the payment to the Society of a royalty of 1 franc 
per year.’ In this way France has met a practical situation while 
purporting to maintain its fundamental principles. 

he group of countries which have enacted limitations on the 
author’s public performing rights similar in effect to the “for profit” 
limitation in the U.S. law includes Austria, Bulgaria, Canada, Den- 
mark, Germany, Greece, Italy, Norway, Poland, Spain, Sweden, 
U.S.S.R. and the United Kingdom. The relevant provisions of the 
laws of a representative selection of these countries will be summarized 
in order to arrive at a sound basis for comparison between the U.S. 
and foreign laws in this respect. 


%* By “similar” limitations are meant limitations which involve i tad a aden from the author 


nor royalties to him. However, provisions establishing various types of | or compulsory licenses will 
also be mentioned. 


71 LADAS, op. cit. supra, note 16, at 403, 404. 
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Austria 


The copyright law of Austria, law of April 9, 1936, as amended, 
lists a number of exceptions to the author’s exclusive rights. The 
exceptions are contained in chapter VII entitled “Limitation on Rights 
of Exploitation.””’ A number of the provisions permit the free use of 
small items and brief passages of works in various ways including 
public performance; and in many respects this right goes further than 
the American doctrine of fair use. Other provisions specify exceptions 
in regard to public performances. The following exceptions are 
listed: 

(1) Published literary works may be used, to the extent justified 
by the purpose, in radio broadcasts designated as school broadcasts 
when use of the work in the schools has been declared permissible by 
the Board of Education (sec. 45(2)). 

(2) Public delivery of published literary works is permitted when 
the members of the audience pay no admission or other fee and the 
delivery is not for profit, or when the receipts are destined exclusively 
for charitable purposes (sec. 50(1)). The provision applies only when 
the participants receive no compensation (sec. 50(2)). 

(3) Public performance of published musical works is permitted 
when given by means of hand organs, music boxes and similar instru- 
ments not reproducing the work in the form of a personal perform- 
ance (sec. 53(1)); when the work is performed at an ecclesiastical or 
civil ceremony or at a military event and the members of the audience 
are admitted without charge (sec. 53(2)); when the members of the 
audience pay no admission or other charge and the performance is 
not for any commercial purpose, or when the receipts are destined 
exclusively for charitable purposes (sec. 53(3)); and when the per- 
formance is given in certain places by nonprofessional musicians who 
comprise a band certified by the competent State government as 
serving the development of folklore and who do not participate for 
profit, and where such performance consists mainly of folk music and 
other music in the public domain (sec. 53(4)). 


Canada 


The Canadian copyright law, act of June 4, 1921, as amended, 
contains a number of specific exemptions. Thus, section 17 (2), 
(f) and (g), provides: 


(2) The following acts do not constitute an infringement of copyright: * * * 

(f) the reading or recitation in public by one person of any reasonable extract 
from any published work; 

(g) the performance without motive of gain of any musical work at any agricul- 
tural, agricultural-industrial exhibition or fair which receives a grant from or is 
held under Dominion, provincial or municipal authority, by the directors thereof. 


Section 17(3) provides: 


(3) No church, college, or school and no religious, charitable, or fraternal 
organization shall be held liable to pay any compensation to the owner of any 
musical work or to any person claiming through him by reason of the public 


performance of any musical work in furtherance of a religious, educational, or 
charitable object. 


In the “Report on Copyright” recently issued by the Royal Com- 
mission on Patents, Copyright, Trade Marks, and Industrial Designs 
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(Ottawa, 1957), the Commission made the following recommendation 
for section 17(2)(f): 


We think also that the reading or recitation in public by one person of a reason- 
able extract from a published literary or dramatic work, if accompanied by a 
sufficient acknowledgment should not constitute an infringement of the copyright 
in the work. In other words, we recommend the enactment of a provision to the 
effect of Section 17 (2) (f) of our Copyright Act with the addition of the require- 
ment of acknowledgment (Report, p. 56) 


Concerning section 17(2)(g) the Commission stated: 


We recommend that it be amended so as to apply to all agricultural and 
agricultural-industrial exhibitions and fairs which receive grants from the Gov- 
ernment of Canada, a province, or a municipality, and that the exemption apply 
to every musical work performed at the fair except works which are performed in 
a place fees for admission to which are charged other than the fee payable for 
admission to the fair itself, and works which are performed for the purpose of 
advertising or attracting customers to places fees for admission to which are 
charged other than the fee payable for admission to the fair itself. This will have 
the effect of leaving musical works performed by concession holders and the like 
(and by the fair authorities themselves if a separate admission fee is charged) 
subject to performing right fees but exempting the rest (Report, p. 61). 


Regarding section 17(3) the Commission observed: 


Section 17(3) is unsatisfactory in certain respects. It does not provide that 
the public performance of musical works by a religious, charitable or fraternal 
organization (if it is in furtherance of a religious, educational or charitable object) 
is not an infringement. It merely provides that no compensation is to be paid. 
It therefore, leaves these organizations liable to injuction proceedings. Moreover 
the benefit of the exception does not extend to the Preemers but only to the 
organizations. We recommend that subsection (3) of Section 17 be pokiaa by 
a provision to the effect that the public performance of any musical work in further- 
ance of a religious, edpeutnued 42 charitable object, which is authorized by a 
church, college, school or religious, charitable or fraternal organization, shall not 
be an infringement (Report, p. 64). 


An additional limitation of the author’s public performing rights is 
found in section 50(7) of the Canadian act. Section 50(7) provides: 

(7) In respect of public performances by means of any radio receiving set or 
gramophone in any place other than a theatre that is ordinarily and regularly 
used for entertainments to which an admission charge is made, no fees, charges 


or royalties shall be collectable from the owner or user of the radio receiving set 
or gramophone * * *, 


As for — performances by means of radio or television receivin 
sets, the Commission recommended that they continue to be exempte 
from any obligation to pay royalties. The Commission stated: 

The broadcast may at any moment it is broadcast, freely and without infringe- 


ment of anyone’s copyright be caused to be seen or heard in public at the receiving 
end and with or without profit (Report., p. 29). 


As for public performances by means of gramophones, the Com- 
mission recommended that, with certain exceptions, they should con- 
tinue to be exempted (Report., p.113). As exceptions, the Commission 
felt (1) that in principle jukeboxes should not be exempted (but it was 
a question for Parliament to consider whether jukeboxes should remain 
exempted as long as they were exempted in the United States), and (2) 
that since wired music systems paid performance fees, contrivances 
(such as amplifying loud apnaker systems) which competed with wired 
music systems should not be exempted (Report., pp. 112, 113). 
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Germany 


The German copyright law of June 19, 1901, as amended, is still 
applicable in the German Federal Republic. The law provides a 
number of specific exceptions to the author’s public performing rights. 
One exception is contained in section 11 which in regard to the per- 
forming rights provides as follows: 

Copyright in a dramatic or musical work shall also include the exclusive right 
publicly to perform a work. 


The author of a written work or an address shall have the exclusive right to 
deliver the work in public as long as it has not been published. 


Thus, the exception for oral and nondramatic literary works is 
rather complete. When such works have been published, the author 
has no performing rights in them at all, except, of course, in dramatized 
versions of them. 

The exceptions to the author’s performing rights in musical works 
are listed in section 27 which reads: 

The consent of the person entitled shall not be required for the public perform- 
ance of published musical works if such performance has no commercial purpose 
and the audience is admitted free of charge. Otherwise, such performances shall 
be permitted without the consent of the person entitled thereto: 

' : one they take place during folk festivals, with the exception of music 
estivals; 

2. Where the receipts are intended exclusively for charitable purposes and 
the performers do not receive any payment for their services; 

3. Where they are given by associations and only members and persons be- 
longing to the household of members are admitted as audience. 

These provisions shall not apply to the stage performance of an opera, or of any 
other musical work which includes a text. 


The provisions concerning performing rights in the new German 
draft law on copyright * are somewhat different from those now in 
force. According to section 46 of the draft, a published work may be 
publicly performed in the following cases: 

(1) When the performance takes place during folk festivals, 
with the exception of music festivals; 

(2) When the performance takes place during ecclesiastical or 
_— ceremonies to which the public are admitted free of 
charge; 

(3) When the performance exclusively serves the education of 
youth; 

(4) When the net income is intended exclusively for charitable 
purposes and the performers do not receive any special payment 
from the promoter for their services; 

(5) When the performance has no commercial purpose for the 
promoter thereof and the performers do not receive any special 
remuneration from the promoter for their services, provided the 
audience is admitted free of charge. In the meaning of this pro- 
vision a performance given at a staff or employees celebration shall 
not be considered as serving any commercial purposes. 

According to section 46 the above exceptions (1-5) shall not apply 
to dramatic performances of a work. 


% Published with other drafts in the general field of copyright in: REFERENTENENTWURFE 
ZUR URHEBERRECHTSREFORM (1954). 
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Sweden 


The copyright law of Sweden, Law No. 381 of May 10, 1919, 
as amended, provides a number of minutely defined exceptions to 
author’s performing rights. These are as follows: 

(1) A published writing may be recited publicly otherwise than 
by reading, and it may be presented publicly by reading if read by a 
person who is not a professional performer or, if he is a professional 
performer, if he is not paid for his performance or his performance is 
given for the purpose of public education and arranged by a state- 
subsidized ublic educational organization (sec. 10(2)). 

(2) A published musical work may be performed publicly, if either 
the audience is admitted free of charge and the performance is not 
for the purpose of private gain, or if the proceeds of the performance 
are devoted to charity and the performer does not receive any com- 
pensation (sec. 10(8)). 

(3) A work may be broadcast for the purpose of religious edifica- 
tion or elementary instruction. Moreover, the public performance 
of a work may be broadcast, if the audience at the performance has 
been admitted free of charge and the performance does not serve the 
parness of private gain. Finally, a work may be broadcast if the 

roadcast is in the category of newscasts (sec. 10(4)). 

The exceptions in the Swedish law, especially those relating to 
broadcasting, limit the author’s performing rights much more than 
the corresponding “for profit” limitation in the U.S. law. 


United Kingdom 


The new British copyright law of November 5, 1956, provides an 
exception to the author’s public performing rights in section 6(5), 
which provides: 

(5) The reading or recitation in public by one person of any reasonable ex- 


tract from a published literary or dramatic work, if accompanied by a sufficient 
acme wuranaen shall not constitute an infringement of the copyright in the 


“Provided that this subsection shall not apply to anything done for the purposes 
of broadcasting. 


This provision, which is more in the nature of a fair use exception, 
resembles section 17(2)(f) of the Canadian law. The other exceptions 
contained i in the Canadian law, however, are not found in the British 
law. 


(b) International Conventions 


Some, but not all, of the international copyright conventions ex- 
pressly provide for the author’s exclusive performing rights. 

The Berne Convention.—The Berne Convention of 1886 undertook 
to Seolie the performing rights, and all the revisions thereof contain 
similar provisions. “ 

The Berne Convention as revised in Brussels in 1948 contains 
various provisions for the protection of the author’s performing rights. 


3% 1 LADAS, op. cit. on ae note 16, * = lists Great Britain as one of the countries with no limitations 
on oe author's public 
it 394-401 con oe te an els account of the development of the performing rights in the 
valli ‘vepitene of the Berné Convention up till 1948, 
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Article 11 deals with the author’s rights in regard to live performances 
of dramatic, dramatico-musical, and musical works. ticle 11 ter 
adds (nondramatic) literary works to this enumeration. Article 11 
bis deals mainly with broadcasting rights but also with the right to 
use receiving sets, etc., for the purpose of public performance. Finally, 
Article 13 deals with recording rights and the right to use records for 
the purpose of public performance. 

The exclusive performing rights thus formulated are not counter- 
acted by any express limitations thereon. However, that does not 
mean that the Berne Convention purports to prevent the enactment 
of limited restrictions of the enone rights. This is clear from 
the comments of the Berne ce in the preparatory work of the 
Brussels Conference. It is stated therein that “it would be chimerical 
to attach such a meaning” to Article 11. This sentence is followed 
by the following observation: 

The great majority of Union Countries enumerate certain cases in which the 
performance of protected works is free. Consequently, the exclusive right of the 
author is restricted in certain circumstances. The following are examples of per- 
formances declared to be free by a number of laws: musical performances for cul- 
tural purposes, concerts given by military bands, concerts given for charity or 
organized for various types of civic festivities. It would not be possible in the 
Convention to list all the exceptions: they are too varied, Many of them are 
based upon ancient local traditions with which the interested countries are dis- 
inclined to interfere. Hence, it is not to be expected that these exceptions will 


disappear in the future.“! 

The Washington Convention.—Like the Berne Convention, the Wash- 
ington Convention of 1946 has provided for the author’s performing 
rights without expressly mentioning that certain limitations may be 
imposed upon these rights. However, there is no doubt that certain 
limitations are to be found in the laws of adhering countries. 

The Universal Copyright Convention.—The Universal Copyright 
Convention does not expressly mention the performing rights. 

In summary, the above examination of foreign copyright laws re- 
veals a great variety of rules whereby the author’s performing rights 
have been restricted to a smaller or larger extent. In all countries, 
however, the restrictions are in the nature of exceptions. Basically, 
the public performing rights are considered as being within the author’s 
exclusive domain, but subject to restrictions to a limited extent. 
These restrictions most commonly relate to noncommercial perform- 


ances of music and nondramatic literary works for educational, 
charitable, or other civic purposes. 


IV. LEGISLATIVE PROPOSALS FOR REVISION OF THE PRESENT LAW 


Several of the bills introduced in Congress between 1924 and 1940 
for general revision of the copyright law proposed to change the law 
with respect to the “for profit’ limitation on public performing rights, 
particularly for music. 


The Perkins bill, 1925 


The Perkins bill,” introduced in January 1925, was the first general 
revision bill to propose such a change. The bill omitted the “for 


41 DOCUMENTS DE LA CONFERENCE DE BRUXELLES, 5-26 Juin 1948, 255 (1951). 
42 H.R. 11258, 68th Cong., 2d Sess. (1925); see also 8. 4355, 68th Cong., 2d Sess. (1925). 
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profit” limitation, and provided instead the following limitation in 
section 12(1): 


That nothing in this act shall be construed to prohibit the performance of 
copyright musical works by churches or public schools, provided the performance 
is given for charitable or educational or religious purposes, unless a fee is charged 
for admission to the place where the music is so used. 

During the hearings on the bill* the elimination of the “for profit” 
limitation and the substitution of a new limitation was discussed at 
some length by Mr. E. C. Mills, representing ASCAP, and Congress- 
man Reid.“ r. Mills expressed satisfaction with the Perkins pro- 
vision which he considered more fair to the authors than the “for 
profit” limitation of the present law. 


The Vestal bills, 1926-31 


The Vestal bills, introduced in Congress from 1926 through 1931, 
constituted the next major revision project which dealt with this 
question. The first of these bills,* introduced in March 1926, con- 
tained no limitations on the author’s public performing rights. Sev- 
eral objections were made to this during the bani on the bill.” 

Mr. Solberg, then Register of Copyrights, suggested that the omis- 
sion was not intended by the drafters of the bill. He said: 

The enumeration of the special rights granted in the lettered paragraphs of the 
Vestal bill, Section 1, is substantially identical in both bills, but in the Vestal bill 


the clause in the Perkins bill (Section 12) is omitted, perhaps through inadvert- 
ence, * * #47 


While the above testimony indicates that Mr. Solberg favored a 
reinstatement of the form of the limitation provided in the Perkins 
bill, a brief filed during the hearings by Mr. Alfred L. Smith, repre- 
senting the Music Industries Chamber of Commerce, advocated re- 
instatement of the ‘for profit” limitation.® 

In spite of these requests, the next Vestal bill,“ introduced in Janu- 
ary 1928, also failed to impose any limitations on public performing 
rights. The same is true of the third bill,” introduced by Congress- 
man Vestal in December 1929. No action is recorded on the 1928 bill, 
but hearings were held on the 1929 bill." During these hearings, the 
request for a limitation similar to the Perkins provision was renewed.” 

n May 1930 Congressman Vestal introduced a general revision 
bill ® containing limitations on the author’s public performing rights 
which appear to be somewhat more extensive than those proposed 
during the hearings on the previous Vestal bills. 

Section 1(d) imposed the “for profit” limitation on performing rights 
in musical works, and furthermore provided: 


That nothing in this Act shall be construed to prohibit the performance of copy- 
right musical works by churches, schools, and/or fraternal organizations, provided 
the performance is given for charitable or educational or religious purposes, unless 
a fee is charged for admission to the place where the music is so used. 


—— ae a House Committee on Patents on H.R. 11258, 68th Cong., 2d Sess. (1925). 
. at ° 

45 H.R. 10434, 69th Cong., Ist Sess. (1926). 

7h ae Before House Committee on Patents on H.R. 10434, 69th Cong., Ist Sess. (1926). 
- at } 

#8 Id. at 340. 

4° H.R. 8912, 70th Cong., ist Sess. (1928). 

80 H.R. 6990, 7ist Cong., 2d Sess. (1929). 

%| Hearings Before House Committee on Patents on H.R. 6990, 7ist Cong., 2d Sess. (1930). 

8 Td. at 138 and 250. 

% H.R. 12549, 7ist Cong., 2d Sess. (1930). 
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Although the exemptions so specified would have been covered in 
most cases by the “for profit” limitation, that would not be true in 
all cases. For example, fraternal organizations were here mentioned 
for the first time among the exempted groups. 

The bill was reported out of the House Committee on Patents three 
times in May and June 1930," but none of the reports submitted 
mentioned the limitations on public performing rights. The bill was 
debated on the floor of the House of Representatives on June 28, 
1930, and further amendments to the provisions on performing rights 
were adopted. The “for profit’ limitation was extended to the 
author’s broadcasting rights provided in section 1(g),® and the 
following provision was added: 

Provided, That the provisions of this Act shall not apply to the reception of 
such work by the use of a radio-receiving set or other receiving apparatus unless 
a specific admission or service fee is charged therefor by the owner or operator 
of such radio-receiving set or other receiving apparatus. 

The same provision was added to section 1(h) concerning dramatic 
and dramatico-musical works.® 

This new limitation constituted a drastic cut in the author’s public 
performing rights under the existing law. It would have reversed 
the result of the Supreme Court decision in the Jewell-LaSalle case 
mentioned above. 

The various provisions limiting the author’s public performing rights 
were ap eee the result of a compromise between the opposing 


sides. ‘The House passed the bill with amendments on January 13, 
1931, and sent it to the Senate.” The Senate Committee on Patents 
held hearings on the bill," but these hearings did not bring out an 


thing new regarding limitations on the performing rights. Amend- 
ments further limiting the performing rights were accepted during 
debates on the Senate floor. One amendment included agricultura 
fairs among the organizations listed in section 1(d),” and another 
exempted not only coin-operated machines but all mechanical repro- 
duction devices from the author’s public performing rights.™ The 
latter exemption was considered a necessary correlate to the exemption 
in favor of radio receiving sets. Another amendment permitting free 
use of peresesen records for broadcasting did not win approval.” 
The Senate adjourned before reaching a vote on the bill. 

The Vestal bill probably came closer to enactment than any of the 
other general revision bills. Although the Vestal bills as passed by 
the House would have restricted the author’s performing rights more 
than the present law, the various organizations representing the 
authors supported it in the Senate because of other features they 
apparently considered more important. ‘The bill was introduced 
again in December 1931 in both the House © and the Senate,” but no 
action was taken by either. 

4 H.R. REP. No. 1689, 1906 and 2016, 71st Cong., 24 Sess. (1930). 
# 495 CONG. REC., 11996-12018, (1930). 
% Id. at 12009. 
87 Td. at 12012. 
8 Id. at 12015. 
89499 CONG. REC., 2081 (1931). 
# H.R. 12549, 7ist Cong., 3d Sess. (1981). 
8! Hearings Before the Senate Committee on Patents on H.R. 12549, 71st Cong., 3d Sess. (1931). 
# 504 CONG. REC., 6481 (1931). 
% Td. at 6484. 
« Tid. 
% H.R. 139, 72d Cong., Ist Sess. (1931). 
8. 176, 72d Cong., ist Sess. (1931). 
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The Dill bill, 1932 


Shortly after, in March 1932, Senator Dill introduced another gen- 
eral revision bill.’ The Dill bill was based on the 1909 act but con- 
tained substantial changes. Section 1(c) concerning perfurming rights 
imposed the “for profit” limitation on performing rights in music, and 
further provided: 


That nothing in this Act shall be construed to prohibit the performance of any 
copyright work for public entertainment and not for profit, nor the performance 
of any work for charitable or educational or religious purposes by churches, 
schools, and/or fraternal organizations, whether for profit or not: Provided further, 
That the use of a machine, instrument, or instruments serving to reproduce 
mechanically and/or electrically such work or works, except where such repro- 
duction is by radio or wireless broadcast, shall not be deemed a public perform- 
ance for profit unless a fee is charged for admission to the place where such 
reproduction or rendition occurs: Provided further, That the provisions of this 
Act shall not apply to the reception of any work by the use of a radio-receiving 
set or other receiving apparatus unless a specific admission or operating fee is 
charged therefor by the owner or operator of such radio-receiving set or other 
receiving apparatus. 


The exemptions contained in this provision were much more exten- 
sive than those resulting from the “for profit” limitation of the present 
law, and also more extensive than any alternative proposed in previous 
bills. The provision brought all works, including dramatic and 
dramatico-musical works, under the “for profit’ limitation and ex- 
empted charitable, educational and religious performances given by 
churches, schools or fraternal organizations, whether for profit or not. 
Moreover, the provision exempted all performances rendered by radio 
receiving sets, phonographs, and alot instruments except in cases 


where an admission or operating fee is charged. The bill was referred 


to the Committee on patents, but no hearings were held and no 
further action taken. 


The Sirovich bills, 1932 


The next general revision project was sponsored by Congressman 
Sirovich, who, as chairman of the House Committee on Patents, held 
extensive hearings ® before he introduced any bills. During these 
hearings, which were held in February and March 1932, the subjecv 
of the author’s musical performing rights was discussed at length, but 
because of the nature of the hearings it was discussed in general 
terms, and nothing new was said about the proper scope of the per- 
forming rights. 

The bills introduced by Congressman Sirovich in March, May, and 
June 1932 all contained a section providing rather extensive exemp- 
tions to the author’s public performing rights. In the first Sirovich 
bill ® the exemptions were listed in section 11 which read as follows: 

None of the remedies given to the copyright owner by this Act shall be deemed 
to apply to— 


(a) any performance or delivery of a copyright work which is neither 
public nor for profit; 


tb) the public performance of a copyright musical composition not for 
pront; 
(c) the performance of a copyright musical work by a recognized charitable, 


religious, fraternal, or educational organization for charitable, religious, or 
educational purposes; 


&? S. 3985, 72d Cong., Ist Sess. (1932). 


or ree —_ the House Committee on Patents on General Revision of the Copyright Law, 724 Cong. 
HR f 


-R. 10364, 72d Cong., Ist Sess. (1932). 
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(d) the reception of any copyright work by the use of a radio receiving 
set or other receiving, reproducing, or distributing apparatus, except where 
admission fees, cover charges, operating charges, or similar charges are made; 

(e) the performance (except by broadcasting) of any copyright work by 
means of a disk, record, perforated roll, or film manufactured by or with the 
consent, of the copyright owner or anyone claiming under him, or of a copy- 
righted sound disk, sound film record, perforated roll or film, except where 
eae fees, cover charges, operating charges, or similar charges are 
made; or 


(f) the fair use of quotation from copyright matter provided credit is given 
to the copyright owner. 

This section contained most of the exemptions provided in the last 
Vestal bill and the subsequent Dill bill. The exemption in favor of 
agricultural fairs adopted by the Senate during its debates on the 
last Vestal bill was not included. However, during hearings held on 
the first Sirovich bill, this exemption was proposed again.” 

The proposal was accepted in modified form, and section 11(c) of 
the second Sirovich bill” provided: 
the performance of a copyright musical work by a recognized charitable, religious, 
fraternal, agricultural, or educational organization for charitable, religious, or 
educational purposes ; 

During the continued hearings, Mr. Nathan Burkan, counsel for 
ASCAP, criticized section 11 as being too extensive. He especially 
criticized the limitations on dramatic performances.” 

The Patents Committee reacted favorably to some of this criticism. 
Thus, the third Sirovich bill * removed dramatic and dramatico- 
musical works from the operation of the proposed exemptions. Sec- 
tion 12(a) of this bill, which corresponds to section 11(a) of the pre- 
vious bills, reads as follows: 


the performance, delivery, or other presentation of a copyright work which is 
neither public nor for profit; but this subsection shall not apply to the performance 
or presentation of a dramatic or dramatico-musical work or any exhibition of a 
motion picture. : 


Inasmuch as dramatic performing rights, the so-called grand rights, 
have never been subjected to any limitations, it may be assumed that 
a limitation of these rights was not deliberately intended. The Com- 
mittee on Patents held hearings on this bill, but limitations on the 
public performing rights were not discussed. 

The fourth general revision bill introduced by Congressman Siro- 
vich ® offered no changes in the list of exemptions, but the exemptions 
previously adopted in favor of agricultural and fraternal organizations 
were discussed during the hearings on the bill. Mr. Burkan believed 
that the provision as adopted would not protect the authors against 
possible “racketeering” by promoters or others who derive profit from 
the affairs given by such organizations.” 

As a result of this and previous testimony by Mr. Burkan, an addi- 
tion proposed by him was made to section 12(c) of the fifth Sirovich 
bill.” The new subsection read: 


the performance of a copyright musical work by a recognized charitable, religious, 
fraternal, agricultural, or educational organization where the entire proceeds 


% Hearings Before House Committee on Patents on H.R. 10740, 724 Cong., 1st Sess. 33 (1932). 
1! H.R. 10740, 72d Cong., Ist Sess. (1932). 

” Hearings, supra note 70 at 189 (1932). 

7 H.R. 10976, 72d Cong., Ist Sess. (1932). 

™ Hearings Before House Committee on Patents on H.R. 10976, 72d Cong., 1st Sess. (1932). 

% H.R. 11948, 72d Cong., Ist Sess. (1932). 

% Hearings Before House Committee on Patents on H.R. 11948, 72d Cong., 1st Sess. 99 (1932). 
7 H.R. 12094, 72d Cong., ist Sess. (1932). 
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thereof, after deducting the reasonable cost of presenting the same, are devoted 
exclusively to charitable, religious, or educational purposes; 


After very brief hearings “ the bill was reported by the Committee 
on Patents.” Shortly after, on May 24, 1932, it was debated in the 
House of Representatives. Various Representatives were of the 
opinion that the bill had received too little attention, and after a vote 
it was sent back to the Committee. 

Congressman Sirovich introduced a sixth general revision bill * in 
June 1932. The provision for exemptions in this bill was identical 
with the one of the previous bill. No action was taken on it beyond 
referring it to the Committee on Patents. 


The Duffy, Daly, and Sirovich bills, 1985-37 


Further general revision bills were introduced in 1935 and 1936 by 
Senator Duffy and Congressmen Daly and Sirovich. 

The Duffy bill,® introduced in May 1935, imposed in section 1 the 
“for profit” limitation on all performances with the exception of per- 
formances of dramatic and dramatico-musical works, including motion 
pictures, and except performances by means of broadcasting. More- 
over, section 17 of the bill, amending section 25 of the act, provided 
the following exemptions: 


(1) The performance of a copyrighted musical work by a recognized charitable, 
religious, or educational organization where the entire proceeds thereof, after 
deducting the reasonable cost of presenting the same, are devoted exclusively to 
charitable, religious, or educational purposes; 

(2) The auditory reception of any copyrighted work by the use of a radio 
receiving set, wired radio, or other receiving, reproducing, or distributing appa- 
ratus, or the performance, other than by broadcasting, of any copyrighted work 
by a coin-operated machine or machine mechanically or electrically operated or 
hy means of a disk, record, perforated roll, or film, manufactured by or with the 
consent of the copyright owner or anyone claiming under him, except where 
admission fees, other than for the ordinary occupation by a guest of a hotel or 
lodging-house room, are charged to the place of operation or, in the case of restau- 


rants, cover charges distinct from the charges for food, or other minimum charges, 
are made; 


The Duffy bill was passed by the Senate on July 31, 1935, and sent 
to the House of Representatives but Congress adjourned before any 
action was taken. The bill was reintroduced in the following Con- 
oe and brought up in hearings before the House Committee on 

atents, see below. 

The Daly bill,* introduced in January 1936, contained limitations 
on the author’s public performing rights which did not deviate essen- 
tially from the “‘for profit’’ limitation of the present law as interpreted 
by the courts. 

The Sirovich bill,“ introduced in February 1936, contained an 
interesting innovation inasmuch as it extended the performing rights 
in dramatic and dramatico-musical works (as well as in motion pic- 
tures) to all performances without the qualification that ae be 
“public.” Moreover, the Sirovich bill imposed the “for profit’ limi- 
tation only on performances of musical works. 


8 Hearings Before House Committee on Patents on H.R. 12094, 724 Cong., Ist Sess. (1932). 
7 H.R. a No. 1361, 72d Cong., 1st Sess. (1932). 

8 515 CONG. REC. 11059-11072, 72d Cong., Ist Sess. (1932). 

8! H.R. 12425, 72d Cong., Ist Sess. (1932). 

& §. 3047, 74th Cong., Ist Sess. (1935). 

8 H.R. 10632, 74th Cong., 2d Sess. (1936). 

* H.R. 11420, 74th Cong., 2d Sess. (1936), 
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Extensive hearings were held in February, March, and April 1936 
on the three bills last mentioned. As in the case of previous com- 
mittee hearings, the performing rights were discussed at great length. 
Much of the argument was repetitious, but a few new points were 
brought out. 

It was argued, as previously, that under the “for profit’’ limitation, 
any barbershop, tavern or small restaurant could be forced to pay 
royalties for playing a radio on their premises. To this, Gene Buck, 
president of ASCAP, had the following to say: 

This society does not charge a hotel in this country for the operation of a 
broadcasting set either in a public room or a private room, any place in these 


United States, unless the rooms of that hotel are especially wired and downstairs 
in the office or in some part of that hotel the proprietor exercises a master control.*s 


In Mr. Buck’s opinion the exemption favoring radio receiving sets 
contained in the Duffy bill was not necessary in order to protect 
barbershops and small hotels, ete., using only ordinary radio receivers, 
and would unduly restrict the author’s performing rights in instances 
of large-scale receiving systems. 

The Duffy provision was defended by Mr. Wallace McClure of the 
State Department who was a member of the interdepartmental group 
which had drafted the bill. Mr. McClure feared that the rulings of 
the Shanley and LaSalle cases also would affect operators working on 
a smaller scale than the operators in these cases. 

The Sirovich provision on dramatic works (for performing rights 
not restricted to ‘“‘public’’ performance) was criticized as being too 
extensive.* For example, Congressman Church feared that it would 
unduly interfere with the private sphere.” 

While some thought that the exemptions in the Sirovich bill were 
insufficient, others criticized the Duffy bill as being too restrictive.” 

After the hearings on these three bills there was no further action. 
The Duffy and Daly bills were reintroduced in 1937," but no action 
was taken. 


The Thomas (Shotwell) bill, 1940 


The Thomas bill,” introduced in the Senate in January 1940, repre- 
sents the last serious attempt at general revision of the copyright owe 
The bill was drafted by the Shotwell committee after extensive con- 
ferences on the revision project. 
Section 1 of the bill imposed the “for profit’ limitation on the 
author’s public pnenrenninanae in all works except dramatic and 
inc. 


dramatico-musical works, uding motion pictures. In addition, 
section 12(a) exempted: 


The performance of a A ee musical composition, with or without words, 
by a recognized bona fide charitable, religious, or educational organization; 
Provided, That the entire proceeds thereof, after deducting the actual reasonable 


8 ae Before the House Committee on Patents on S. 8047, H.R. 10682 and H.R. 11420, 74th Cong., 24 
ess, 

% Td. at 17. 

87 Id. at 267. 

88 Td. at 449 and 462. 

% Td. at 462. 

% Td. at 558. 


%! The Duffy bill was reintroduced as S. 7, 75th Cong., Ist Sess. (1937). The Daly bill was reintroduced, 


slightly modi , as H.R. 5275, 75th Cong., ist Sess. (19371. The Guffey bill, 8. 2240, 75th Cong., Ist Sess. 
am is identical with H.R. 5275 


3043, 76th Cong., 3d Sess. (1940). 











COPYRIGHT LAW REVISION 103 


cost of presenting the same, are devoted exclusively to charitable, religious, or 
educational purposes: And provided further, That, no part of the proceeds of such 
performance shall be for the private gain of any promoter or similar participant 
in the enterprise. 


There were several references in the conference documents “ con- 
cerning the scope of the author’s public performing rights. A 
comparative study of the drafted proposals of the various interested 


groups, prepared by Mr. Edward Sargoy, contains the following 
observations: 


Section 1(c). Delivery in Public for Profit—All groups suggest the retention of 
this right with the qualification of “in public for profit’’. The Book Publishers, 
ASCAP and Radio extend it, however, to all copyrighted works, whereas the 
Authors retain the present limitation on this right for lectures, sermons, addresses, 
and like productions. 

Section 1(d). Dramatic Performing Righis.—All groups substantially follow the 
present law which provides not only a public performing right for dramatic and 
dramatico-musical works, but also a mechanical instrumentality right. The 
latter gives the copyright owner of the drama or dramatico-musical composition 
the exclusive right to control the making, vending and performances or exhibitions 
of his dramatic manuscript by means of mechanical instrumentalities capable of 
preserving a particular peccommenss and giving subsequent multiple identical 
reproductions thereof. his applies, of course, to instrumentalities capable of 
giving visual performances, such as motion picture films, as well as instrumentali- 
ties capable of acoustic oe or both in synchronization. 

Section 1(e) Musical Performing and Mechanical Rights——All the groups retain 
in substance the present right publicly to perform for profit in respect of copy- 
righted music as well as the right to somianl te making, vending and performing 
of mechanical instrumentalities capable of reproducing the music. However they 
have eliminated the present compulsory license feature in respect of the mechanical 


rights.™ 

During one of the committee meetings an interesting discussion on 
the subject of classical music took place, interesting because most of 
the argument concerning the “for profit” limitation has centered 
around popular music. Some members of the Shotwell Committee 
felt that the composers of serious music should enjoy the same rights 
as authors of dramatic and dramatico-musical works. The problem 
was discussed at some length,” and a special provision removin 
certain works of classical music such as oratorios, concertos, an 
symphonies from the “for profit” limitation was included in the 
tentative draft. This provision, however, was later eliminated, 
probably because of the difficulties arising in connection with a proper 
distinction between the two classes of musical works involved. 

The various attempts heretofore to make a general revision of the 
copyright law ended with the Thomas (Shotwell) bill on which no 
action was taken. 

Very recently, in January and February 1957, two bills” were 
introduced in Congress which provided that reception of radio or 
television programs or the playing of phonograph records in hotels 
shall not constitute a public performance for profit. No action was 
taken on these bills. In substance they are somewhat similar to 
provisions in some of the general revision bills referred to above. 


% The records of the conferences have not been published, but have been collected and are available in 
the Copyright Office (STUDY OF COPYRIGHT, 4 Volumes). 

* Td. Vol. 1 at 225. 

% Td. Vol. 3 at 62-63. 


% H.R. 673 and H.R. 4572, 85th Cong., Ist Sess. (1957). 
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B. Exursirion Rieuts 1x Morion Pictures 
I. DEVELOPMENT UNDER THE COPYRIGHT STATUTE 


In the Copyright act of 1909 no mention was made of motion pic- 
tures as a specific class of copyrightable works. The Townsend 
Amendment of 1912 added two new classes of works to those 
enumerated in section 5: Class L, “Motion picture photoplays”, and 
Class M, “Motion pictures other than photoplays”.® 

Section 1 of the act of 1909 specified (as does sec. 1 of 17 U.S.C. 
today) the exclusive rights of copyright owners, but neither the 
Townsend amendment nor any subsequent amendment inserted any 
reference to motion pictures in section 1, so that the statute now con- 
tains no provision as to the rights of copyright owners in motion pic- 
tures specifically. 

Subsection (a) of the present section 1, specifying the right to 
“print, reprint, publish, copy, and vend the copyright work,” relates 
by its terms to all classes of copyrighted works and therefore embraces 
motion pictures. The other subsections of section 1, however, enumer- 
ate the particular categories of works to which the rights therein 
specified pertain. Thus, performing rights are specified as pertaining 
to nondramatic literary works (sec. 1(c)), dramas (sec. 1(d)), and 
musical compositions (sec. 1(e)). There is no express provision in the 
statute for the right to exhibit a motion picture. 

Even before the Townsend Amendment of 1912, and in fact before 
the act of 1909, motion pictures had been considered copyrightable 
and had regularly been registered in the Copyright Office as photo- 
graphs.” Copyright in a motion picture (as a photograph) had been 
held in the courts to be infringed by unauthorized copying, in Edison 
v. Lubin in 1903 and in American Mutoscope & Biograph Co. v. 
Edison Mfg. Co. in 1905. 

Mention should also be made of another case decided under the 
law in effect prior to the act of 1999. In Kalem Co. v. Harper & 
Bros. the plaintiff was the copyright owner of the novel “Ben Hur.” 
The defendant made an unauthorized motion picture of the novel 
and sold films which were publicly exhibited in theaters. The 
Supreme Court, in an opinion by Justice Holmes, held that the 
exhibition of the motion picture infringed the right of the copyright 
owner to dramatize the novel,’ and that the defendant maker of the 
films was a contributory infringer by furnishing the films for exhibi- 
tion." It should be noted that this case did not deal with the right 
of a copyright owner of a motion picture to exhibit it. This question 
was considered in later court decisions to which we now turn. 
® Act of Aug. 24, 1912, 37 Stat. 488, c. 356. 

% The Townsend Amendment also amended § 11 of the 1909 Act (now § 12 of 17 U.S.C.) to provide for 
the deposit to be made for registration of unpublished motion pictures, and amended § 25(b) of the 1909 


Act (now § 101(b) of 17 U.S.C.) to add special provisions regarding damages for infringement of other works 
by means of motion pictures. 

% Photographs been made copyrightable as early as 1865 (13 Stat. 540, c. 126) and were mentioned 
as a class of copyrightable works in all subsequent revisions of the statute including the Act of 1909, § 5(j). 

100 122 Fed. 240 (2d Cir. 1903), app. dismissed 195 U.S. 624 (1904). 

101 187 Fed. 262 (C.C.N.J. 1905). 

102 222 U.8. 55 (1911). 

103 This right—to dramatize a nondramatic work—is now provided for in § 1(b) of 17 U.S.C. 

1% The Circuit Court of Ap , 169 Fed. 61 (1909), had said that the of the motion picture was 
not of itself an infringement of the novel since the motion picture did not re uce the book, here drawing 
an analogy to the making of perforated music rolls which had been held in White-Smith Co. v. Apollo Co., 
209 U.S. 1 (1908) not to infringe the right to make copies of copyright music. The Supreme Court opinion, 
though it did not discuss this point, based its decision, as did the Circuit Court, on the exhibition of the 
motion picture as an infringing dramatization of the novel. 
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II. COURT DECISIONS REGARDING EXHIBITION RIGHTS ' 


The courts, since 1931, have largely, if not completely, filled the 
gap in section 1 of the statute with respect to exhibition rights for 
copyrighted motion pictures. Typical of the judicial process in 
general, this was done on the basis of the actual facts before the court 
in a series of decisions. The first reported opinion, Vitagraph v. 
Grobaski (46 F. 2d 813 (W.D. Mich. 1931)), sumply overruled mo- 
tions to dismiss, for legal insufficiency, complaints brought by the 
copyright owners of motion pictures against a licensee for infringe- 
ment of the copyright in giving unlicensed exhibitions. The court 
merely stated that no reasons had been urged and none occurred to 
the court for applying so narrow a construction to the copyright 
statute as to conclude that it did not apply to exhibitors of motion 
pictures. 

The first ope to give extended consideration to this question 
was that in Tiffany Productions v. Dewing (50 F. 2d 911 (D. Md. 
1931)). The copyright owners of motion picture photoplays brought 
a suit for infringement against a licensee who had shown the photo- 
plays at a theater other than the one for which their exhibition had 
been licensed. The plaintiffs argued that these copyrighted photo- 
plays were a species of dramatic works and had been pablialy performed 
at the unlicensed theater so as to infringe the right granted under 
section 1(d) to publicly perform a drama. They also suggested an 
alternative broader ground, to wit, that the unauthorized exhibitions 
upon the screen were an unauthorized copying of the motion pictures 
under section 1(a). Judge Coleman held the unauthorized public 
exhibitions to be infringement of the copyrights in the photoplays 
under section 1(d). By way of dictum, he observed that the decision 
in White-Smith v. Apollo * (holding that the making of pianola music 
rolls was not an infringing copying of copyrighted sheet music) would 
appear to preclude exhibition of the motion picture from being deemed 
an infringing copying of the film. 

At about the same time, a contrary opinion was handed down by 
U.S. District Judge Morton in the first of the three Metro-Goldwyn- 
Mayer Dist. Corp. v. Bijou Theatre Co. cases (50 F. 2d 908 (D. Mass, 
1931)). This court dismissed, for legal insufficiency, a copyright 
infringement complaint brought against a licensee who had disregarded 
license limitations by exhibiting the copyrighted photoplay in the 
theater licensed on an additional unauthorized day. The court held 
that, motion pictures being commercially unknown in 1909, Congress 
never intended, in granting the public performing right to dramatic 
works under section 1(d), to accord any protection other than to 
those kinds of dramatic works capable of being performed on a stage 
by living actors in the presence of an audience. On appeal, this 
decision was reversed in 59 F. 2d 70 (ist Cir. 1932). However, the 
Court of Appeals seems to have obtained the impression that this 
was another Kalem Co. v. Harper & Bros. situation,’ and that the 
copyrights sought to be protected in this case against the unauthorized 
exhibitions of these films were copyrights in the literary or dramatic 
materials on which the motion pictures were based. Finding no 

1 The author is grateful to Mr. Edward A. y for the information supplied by him regarding the 
cases herein reviewed in which he participated, and for his advice on other points as noted. 


106 See note 104, supra. 
10? See note 102, swpra and text thereto. 


56581—60——_8 
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allegations concerning such copyrights in the restored pleading, the 
court accordingly directed the plaintiffs to amend their complaints 
so as to show the copyrighted literary or dramatic works upon which 
the motion pictures were based. Plaintiffs amended their complaints 
so as to clarify the situation, by alleging that the copyrights involved 
were originally secured in the photoplay film prints themselves, and 
were not based on copyrighted literary or dramatic materials. De- 
fendants thereupon moved to dismiss the amended complaints. 

The third opinion in this case (3 F. Supp. 66 (D.C. Mass. 1931)), 
which gives considerably more clarity to the situation, sustained the 
amended complaints, and discussed in detail the various applicable 
theories. Judge McLellan found liability on the theory that the photo- 
plays embodied in the film prints were dramatic works and their 
public performance was therefore protected under section 1(d). He 
added alternatively (citing the Kalem Co. case) that if they were 
deemed to be nondramatic rather than dramatic works, their exhibi- 
tion upon the screen would constitute a dramatization of a nondra- 
matic work under section 1(b). Judge McLellan also discussed at 
length the “copying” theory under section 1(a), quoting from the 
plaintiff’s arguments in such regard, and indicated that he did not 
necessarily go along with Judge Coleman’s dictum in the 7 iffany 

case that White-Smith v. Apollo precluded the theory that the projec- 
tion of the film upon the screen could be an infringing copying under 
section 1(a). 

Inasmuch as the courts in the Tiffany and Bijou Theatre cases held 
for the plaintiffs on the ground that the public exhibition of a photo- 
play was a public performance of a drama within section 1(d), it was 
not necessary for the courts in these cases to consider the argument 
that the projection of a film on the screen was copying within section 
1(a). In dicta, Judge Coleman in the Tiffany case rejected this ar — 
ment, drawing an analogy to White-Smith v. Apollo, and Ju 
McLellan in the third Bijou Theatre decision questioned that ee 
ogy. 108 sAEYE 1 

Several years later, the theory that the projection of a film is 
copying within section 1(a) was considered in connection with a 
motion picture that was not a photoplay, by the Second Circuit Court 
of Appeals in Patterson v. Century Productions et al.” In this case, 

1% Mr. Edward A. Sargoy, who was counsel for the plaintiff copyright owners in these cases and other like 
cases, as well as in the Patterson v. Century Productions case later discussed, has pointed out some interest- 
ing aspects of the above cases: “By agreement of counsel for both sides and the court in the first Metro- 
Goldwyn-Mayer v. Bijou case, when the motion to dismiss the original co weet was made, it was ar- 
ranged that the briefs submitted by both sides in the Tiffany cases (50 F. 911), in Btesyiene be sub- 
mitted to the Massachusetts court who then reached an opposite result thereon (50 F. 2d 2d 908). The White- 
Smith yv. Apollo dictum was first raised by Judge Coleman in his opinion, and there was no opportunity to 
argue it, since judgment was rendered for the copyright owners, and the defendants paid the judgment. 
An opportunity effectively to indicate that White- ee v. Apollo (with its holding that an auditory test 
of identity was insufficient to establish infring: cop hens that the infringing copy must have visual 
identification with the copyrighted work claim ok ue been infringed), was not Bot applica cable, arose in the 
argument before Judge McLellan in the third Metro-Goldwyn-Mayer v. Bijou ‘here it was claimed 
that an enlarged visual copy of each image on the aero film was aeleciad upon the screen and met 
the visual test called for by the White-Smith case. e pur in urging the brodtier ground in tiiess cases, 
since judereat could simply have been obtained codes r§1(a), the the aoe being copyrighted photoplay 
films which had been publicly exhibited, was two-fold. hs theory, a be ee. 
for exhibition rights for een eater volume of co pyrighted motion a ridcured cagtened under Class M as non- 
Pep thet the secondly, oth as to comeriguael photoplays and non-photoplays, the aby strongly 

It that ars must not be limited in their rights to ee tae “ee to exhibitions given ee 

489 (2d Cir. 1937), cert. denied 303 U.S. Mr. Sargoy advises: ‘ were cases 
in Tinals and West Virginia where the Federal Court eed motions by exhibitor defendants to dis- 
miss for legal insufficiency under the copyright statute, infringement actions brought against them for 
enasiiieeead exhibitions of copyrighted newsreels. Unfortunately, the orders overruling the motions to 
dismiss such complaints were unaccompanied by any 0) WG the reported opinions of Pathe Ex- 
changes, Inc. v. International Alliance, 3 3 Y. Supp. 63 (S. Y. 1933), and ~y the lower court opinion in 
Patterson v. Century Production, et al., 19 F. Supp. 30 (8. Dt N.Y. 1937), the courts in their 


tained infringement causes of action against exhibitors for unauthorized exhibition of the cop 
photoplay films, but discussed other points in their opinions,” 
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the plaintiff, copyright owner of a documentary film (registered under 
Class M as a motion picture other than a photoplay), brought an 
infringement action against the producer sad printer of another film 
in which they incorporated some 1,000 to 1,500 feet taken from the 
plaintiff’s film, and also against a theater operator who had exhibited 
the infringing film. The producer and printer defendants were held 
to have infringed by making copies of the plaintiff’s film in violation 
of section 1(a) when they made a negative and several positives of 
the footage taken from the plaintiff’s film. As to the defendant 
theater operator (charged only with having exhibited the infringing 
film at a theater) the court held that by showing the film, he also 
violated section 1(a) by making infringing copies when he projected 
the film on the screen, even though the copies of the images so pro- 
jected upon the screen were temporary. ‘The Court of Appeals said 
that this case was not analogous to that of White-Smith v. Apollo 
where a pianola roll was held not to be an infringing copy of sheet 
music. Citing favorably Judge McLellan’s dictum in the third Bijou 
Theatre decision, the Court of Appeals pointed out that while a 
pianola roll did not reproduce the written music itself, the projection 
of the film on the screen did reproduce the copyrighted motion 
picture." 

The question of exhibition as copying has never apparently been 
raised again since the Patterson case .'"' 

While the Patterson case involved a public exhibition of a non- 
dramatic motion picture, the copying theory would seem to apply to 
any exhibition, public or private, of any motion picture by its projec- 
tion. This suggests the question of whether the exhibition right for 
motion pictures should extend to private as well as public exhibitions. 

It might be pointed out in this connection that the courts have given 
a broad scope to the term “public performance” in other contexts. 
For example, the broadcasting of music has repeatedly been held to 
be a public performance even though the audience consists of many 
individuals who hear the performance separately in the privacy of 
their home.'!? However, in the unreported case of Metro-Goldwyn- 
Mayer Distributing Corp. v. Wyatt and Maryland Yacht Club,’ 
Judge Coleman, who had previously decided Tiffany Productions v. 
Dewing, held that the unlicensed exhibition of copyrighted motion 
picture photoplays:at a yacht club, though given before a substantial 
audience of people, was not a public performance of the photoplays 
within the meaning of the applicable section 1(d), since only members 
of the club and their guests could secure admission to the performance. 
The test of a public performance as laid down by him was whether 
the performance was open to members of the general public on the 
same terms as available to those before whom the performance was 
actually given. This decision seems questionable but no other case 
in the United States dealing with a similar situation has been found. 


Decisions in foreign countries which appear to be to the contrary will 
be noted below. 


ue The question of exhibition as copying under § 1(a) was a major issue raised in the Mw ne to the 
United States Supreme Court for a writ of certiorari in the Patterson case. Certiorari was , 303 U.S. 


655 (1938) . 
it Mr. Sargoy advises: ‘“The motion —— ee has relied upon the application of § 1(a) under 
the Patterson case, not only to cover exhibition rights for all copyrighted motion pictures whether 
tered as photoplays or non-photoplays, but as not being called — to limit its licensing rights under 
copyright to performances given publicly as in the case of copyrighted dramatic works under § 1(d).”’ 

112 See Jerome H. Remick & Co. v. American Automobile Accessories Co., 5 F. 2d 411 (6th Cir. 1925) and 
the other cases discussed supra, at pages 87-91. 

18 (D.Md. (1932)); oral opinion set forth in Copyright Office Bulletin No. 21, at 203. 
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Ill. EXHIBITION RIGHTS IN FOREIGN COPYRIGHT LAWS AND INTERNA- 
TIONAL CONVENTIONS 


Under the “copying”’ theory adopted in the Patterson case, the exhi- 
bition right in motion pictures would seem to extend to all exhibitions, 
whether public or not, except perhaps to such private exhibitions as 
might be exempted under the doctrine of fair use. In contrast, all 
foreign copyright laws dealing with the matter expressly appear to 
limit the exhibition right to public exhibitions. 

Thus, in Austria, the author’s exclusive right includes the right to 
“publicly perform” a work of cinematography (sec. 18(1) of law of 
April 9, 1936). In Canada, the author has the exclusive right to 
“publicly present a cinematographic production of an original char- 
acter’’ (sec. 3(1)(e) of the act of June 4, 1921). In France, the author’s 
exhibition right is defined as the right of “public projection” (art. 27 
of law No. 57-296 of March 11, 1957). in Germany, the author has 
the exclusive right to “exhibit”? cinematographic works ‘‘in public” 
(sec. 15(a) of the act of January 9, 1907, as amended). In Sweden, 
the author’s copyright includes the right to “publicly perform” by 
means of cinematography (sec. 3 of law No. 381 of May 30, 1919). In 
the United Kingdom, the exhibition right is defined as the right of 
“causing the film, insofar as it consists of visual images, to be seen in 
public, or, insofar as it consists of sounds, to be heard in public” (sec. 
13(5) of the Copyright Act of 1956).'™* 

While the Universal Copyright Convention (1952) makes no 
mention of performing or exhibition rights, the Berne (Brussels) 
Convention (1948) provides that the author’s exclusive right in cine- 
matographic adaptations or reproductions shall include the right to 
authorize the “‘public presentation and performance”’ of such adap- 
tations or reproductions (art. 14). The Washington Convention 
(1946) is not entirely clear on the point: ‘Cinematographic works” 
are named in article 3 among the kinds of works protected. Article 
2(b) provides for all works the right to “represent, recite, exhibit, or 
perform it publicly’’; while article 2(c) provides for all works the right 
to “reproduce, adapt, or present it by means of cinematography.” 
Perhaps this latter provision is to be understood as relating to the use 
uf other works in a motion picture. In the copyright laws of a number 
of the countries which have ratified the Washington Convention the 
right of exhibition in motion pictures appears to be limited to public 
exhibitions. 

In comparing the effect of the “copying” theory adopted in the 
Patterson case with the law governing in other countries, consideration 
should be given to whether the concept of public performance or 
exhibition has the same scope in the United States as in other countries. 
It would seem that the Maryland Yacht Club case was decided on the 
basis of a much narrower conception of the term “public” than that 
— in other countries. 

or example, in Austria, the Supreme Court has ruled that musical 
performances organized by a dancing school for its students, both in 
connection with instruction and other activities, were public per- 
formances within the meaning of the Austrian copyright law and the 


14 All foreign copyright laws examined appear to limit the exhibition right in motion pictures to public 
ma On the other hand, the limitation to ‘‘public’”’ exhibitions appears to be the only limitation 
mposed, . 
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Berne Convention (decision of March 4, 1953; 3 Ob 9/53). In reach- 
ing its decision, the court referred to a case decided by the Supreme 
Court of Denmark, in which the playing of radio and saint ina 
factory was held to be “‘public performance” within the meaning of 
the Danish copyright laws. One of the tests applied by the Danish 
court was whether the members of the audience, in this case the factory 
workers, were united by a “real, intimate bond.’’ The same test 
was applied by the Austrian court to the dancing school performances. 
The latter court made it clear that it was of the opinion that the 
concept of “public performance” should be uniform in the Berne 
countries, and its reliance on a decision from another Berne country 
was an attempt to reach a common formula.'” 

In the United Kingdom, in the case of Harms & Chappel v. Martan’s 
Club Ltd. ((1927) 1 Ch. 526), the court held that the performance of 
music in a social club for the entertainment of its members, who paid 
membership fees, and their guests was a public performance. Simi- 
larly, in Jennings v. Stephens ((1936) 1 Ch. 469), a performance of a 
play given exclusively for the members of a women’s club, of which 
any woman residing in the locality could become a member on pay- 
ment of a small fee, was held a public performance. 

The aforementioned cases obviously gave a broader scope to the 
term ‘‘public performance” than the Maryland Yacht Club case. It 
is true that Judge Coleman thought the case before him was to be 
distinguished from the Harms & Chappel case. However, in view of 
the fact that the motion picture exhibition in Maryland Yacht Club, like 
the musical performances in Harms & Chappel, was given for a 
substantial audience consisting of paying club members and _ their 
guests, the distinction seems dubious. It is, of course, impossible to 
say whether Judge Coleman’s relatively narrow concept would be 
upheld if the question were again presented to the courts in the 
United States. The same question might be posed with respect to 
performances of literary or musical works. 


IV. LEGISLATIVE PROPOSALS FOR REVISION OF THE PRESENT LAW 


All of the general revision bills introduced between 1924 and 1940 
contained provisions basically similar to those in the existing law for 
the right to perform dramatic works publicly (as well as the right to 
copy any work and the right to dramatize nondramatic works). We 
shall refer here especially to those bills which mentioned the right to 
exhibit motion pictures specifically. 

The Perkins bill of 1925 ™* was the first of the general revision 
bills which expressly referred to the exhibition of motion pictures. 
The bill proposed to secure the exclusive right “to reproduce said 
work [any copyrighted work] in the form of a motion picture and to 
exhibit the same” (sec. 12(c)). But query whether this pertained 
only to the use of other works in a motion picture. There was no 
other provision for the right to exhibit motion pictures specifically. 

The Vestal bill as passed by the House of Representatives in 1931 "” 


uf In a subsequent case, a lower Danish court held that musical performances given by a youth club for 


its members were public performances. (N 
musical association were considered public ( 
116 H.R. 11258, 68th Cong., 2d Sess. (1925). 
uu? H.R. 12549, 7ist Cong., 3d Sess. (1931), 


IR 1953, page 137) Similarly, performances for members of a 
NTIR 1955, page 46). 
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made no express provision for the right to exhibit motion pictures. 
However, in section 1, it first provided, for all works generally, that— 
copyright includes the exclusive right—To copy, print, reprint, publish, produce, 
reproduce, perform, render or exhibit the copyright work in any form by any 
means * * *. [Emphasis added.] 

But perhaps this general listing of rights was not meant to be un- 
qualified. Section 1 went on to provide that copyright “shall further 
include” rights specifically enumerated, some of which were qualified, 
including public performance of dramatic works, but with no express 
mention of exhibition of motion pictures. 

The Sirovich bills of 1932 ™® provided specifically for an exclusive 
exhibition right in motion pictures. While the first two bills intro- 
duced exempted exhibitions which were neither public nor for profit, 
subsequent bills did not impose these limitations and provided for 
the exhibition right without qualification (sec. 12). 

The Duffy bill of 1935 "* and the Daly bill of 1936 ” both specified 
the exclusive right “to exhibit the copyrighted work publicly if it be 
a motion picture” while the Sirovich bill of 1936, like previous bills 
introduced by Congressman Sirovich, granted the right to exhibit 
motion pictures without limiting the right to public exhibitions. 
(See sec. 1(d) of each of the bills.) 

During the hearings held on these three bills,” the Duffy and Daly 
provisions were opposed by representatives of the motion picture 
industry. Thus, Mr. Gabriel L. Hess, appearing in behalf of the 
National Distributors of Copyrighted Motion Pictures, stated: 

The first problem is [that] the unfair competition to licensed theatre users from 
pirated uses at semipublic establishments will be made possible by the proposed 


unreasonable limitation of the exclusive exhibitfion] right to only “‘public’’ exhibi- 
tions by Section 1(d) of the Duffy and Daly bills.1# 


The distinction made in the copyright law between motion picture 
photoplays and motion pictures other than photoplays was also 
criticized in a memorandum submitted by Mr. Hess, as follows: 


This distinction is confusing, illogical, and unnecessary. One type of motion 
picture may be more dramatic than the other type of motion picture and at the 
same time be an actual recordation of true events as distinguished from a staged 
or fictional motion picture known as a photoplay. Both have this in common, 
namely, that primarily the only thing of value is exhibition rights which are 
licensed by the trade in precisely the same manner. Under the customs of the 
trade and in principle there is no difference whatsoever between a motion picture 
which is called “photoplay”’ and a motion picture which is called “nonphoto- 


play’’.4 

The Duffy bill made no distinction between photoplays and other 
motion pictures while the Daly and Sirovich bills made such distinc- 
tion for classification and deposit purposes. 

The Thomas (Shotwell) bill of 1940 % provided for the exclusive 
right “to exhibit or perform the work if it be a motion picture” 
(sec. 4(e)). As in the later Sirovich bills, the exhibition right was 
not limited to public exhibitions. The Thomas bill made no distinc- 
tion between photoplays and other motion pictures. 


18 H.R, 10364, H.R. 10740, H.R. 10976, H.R. 11948, H.R. 12094, and H.R. 12425, 72d Cong., Ist Sess. (1932). 
119 §, 3047, 74th Cong., Ist Sess. (1935). 

120 H.R. 10632, 74th Cong., 2d Sess. (1936). 

131 H.R. 11420, 74th Cong., 2d Sess. (1936). 

123 Hearings on Revision of Copyright Laws, 74th Cong., 2d Sess. (1936). 

193 Td. at 1027. 

1% Td. at 1346. 

135 §, 3043, 76th Cong., 3d Sess. (1940). 
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The problem of the scope of the exhibition right in motion pictures 
had come up before the Shotwell Committee in its proceedings which 
led up to the drafting of the Thomas bill. While ASCAP and the 
book publishers proposed a public exhibition right for copyrighted 
motion pictures, the motion picture industry opposed any limitation 
to “‘public” exhibitions. In a memorandum comparing the proposals 


drafted by the various interested groups, Mr. Edward A. Sargoy 
stated: 


The motion picture industry has consistently maintained that the exhibition 
right for copyrighted motion pictures is not in the same category as a dramatic 
performing right, particularly in respect of any such limitation as “publie.’’ The 
pirating user of a copyrighted stage play takes only the directions in the form of 
the plot and dialogue, but makes his own production, requiring living actors for 
each infringing performance. No two performances are ever exactly identical, 
and nonpublic performance is not a serious injury. The unauthorized exhibition 
of a copyrighted motion picture is a species of “‘copying’”’ the identical work of 
the owner (Patterson v. Century Productions, Inc., 93 F. 2d 489 (2d Cir. 1937), 
cert. den. 303 U.S. 655 (1938)). The pirating user appropriates not merely plot 
and dialogue, but the best and only production containing the services of artists 
and actors otherwise unavailable, and can give unlimited identical performances 
in any place for any gathering, which compete with and destroy the value of the 
work for the copyright owner and his legitimate exhibition licensees.'”* 


The view of the motion picture industry was followed in the Thomas 
bill, drafted by the Shotwell Committee. As already mentioned, the 
bill provided specifically for the exhibition right in motion pictures 
without limiting it to public exhibitions. 


C. Anatysis or Basic Issuvrs 
I. PERFORMING RIGHTS IN LITERARY AND MUSICAL WORKS 


The background material presented in Part A above indicates that 
there has been no serious contention regarding the propriety of limiting 
the performing rights in literary and musical works to public per- 
formances.'” The issues that have been brought into question relate 
to the “‘for profit’”’ and other similar limitations on the right of public 
performance. Since these limitations have been applied to non- 
dramatic literary and musical works, but not generally to dramatic 
works, these two categories will be considered separately. 

(a) Nondramatie works.—The review in Part A above ob the develop- 
ment of the present law, proposed revisions, and foreign laws suggests 
four alternatives which might be considered in connec.ion with the 
question of limiting public performing rights in nondramatic literary 
and musical works: (1) the ‘‘for profit” limitation could be maintained 
in its present form; (2) a provision listing specific exemptions could 
be substituted for the present “for profit’’ limitation; (3) a provision 
listing specific exemptions could be added to the ‘‘for profit” limitation ; 
or (4) the “for profit’? limitation could be abolished without sub- 
stituting for it other limitations. Each of these four alternatives has 
been proposed in one or more of the past bills for general revision of 
the U.S. law and is found in the law of some foreign countries. 

(1) There are numerous arguments for preserving the “for profit’”’ 
limitation in its present form. It has often been emphasized that the 


1% See note 94, supra. 


1” The Sirovich bill of 1936 would have extended the performing right in dramatic works to all perform- 
ances, but a was strongly criticized and not defended at the Hearings (see notes 84, 88, 89, supra and the 
text thereto). 
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author’s right to royalties from public performances of nondramatic 
works should only extend to the commercial exploitation of his works, 
and that a further extension of his rights to noncommercial uses would 
unduly interfere with the public interest in fostering the cultural life 
of the nation. Moreover, the “for profit’ limitation has been in 
effect for almost 50 years, during which period the courts have inter- 
preted “for profit’? as including all methods of public performance 
related directly or indirectly to commercial exploitation. Inquiries 
made by the Shotwell Committee in 1938 and 1939 brought out the 
fact that most of the interested groups then favored a retention of 
this limitation.“ It is noteworthy, though, that most of the general 
revision bills, including the Shotwell bill, contained specific exemptions 
in addition to the “for profit” limitation; see below under (3). 

(2) One of the general revision bills, the Perkins bill of 1925, 

substituted for the ‘‘for profit’ limitation a provision listing specific 
exemptions from the author’s public performing rights. The bill 
provided : 
That nothing in this Act shall be construed to prohibit the performance of copy- 
right musical works by churches or public schools, provided the performance is 
given for charitable or educational or religious purposes, unless a fee is charged for 
admission to the place where the music is so used. 

A number of foreign copyright laws ” have the same approach, 
although the list of exempt activities usually is much more detailed 
and extensive than the one proposed in the Perkins bill. 

The advantage of this approach is that it would clarify the scope 
of the exemptions from the public performing right by specifying in 
rather precise detail the performances for which the public interest is 
deemed to warrant an exemption. On the other hand, as shown in 
previous revision efforts, an attempt at comprehensive specification 
raises controversial questions of inclusion or exclusion. Moreover, 
such specification would lose the advantage afforded by the general 
“for profit’’ limitation of being flexible and adaptable to changing 
conditions in the future. 

If a proposal following this pattern were to be drafted, it should be 
should be borne in mind that Congress throughout the years has 
focused its attention on musical performances by charitable, educa- 
tional, and religious organizations for charitable, educational, or 
religious purposes. ‘These are the performances, with some variations, 
which were exempted by the Perkins bill and specifically exempted in 
all the other bills which added a list of exemptions to the “for profit’”’ 
limitation. Although the latter provisions were supplementary to the 
“for profit’? limitation, they were drafted so that they could stand 
alone, and thus may serve as modeis for a provision intended to be 
substituted for the “for profit” limitation. 

The aforementioned proposals have limited exempt performances 
in two respects. Only certain organizations were exempted, and only 
certain performances be such organizations. 


The organizations exempted have in some of the revision bills 
been limited to churches and schools. In other bills they have been 
deseribed as charitable, educational, and religious organizations. In 
still other bills agricultural and/or fraternal organizations have been 


128 See p. 103, supra 


pra. 
1% E.g., Austria (p.92, supra), Canada (pp. 92, 93, supra), Germany (p. 94, supra), Sweden (p. 95, supra), 
and United Kingdom (p. 95, supra). st © Br 
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added ; and objections voiced at the hearings were directed principally 
at the inclusion of these two kinds of organizations. 

The performances exempted have in all cases been musical per- 
formances for charitable, educational, and religious purposes. During 
the hearings the fear was expressed that profitmaking performances 
might be given under the guise of charity or other exempt purposes. 
In order to prevent abuse, some of the bills further qualified the exempt 

erformances. For example, the Perkins bill exempted such per- 
ormances only where no admission fee was charged. Other bills, 
for example the Duffy bill, exempted performances only if the pro- 
ceeds after deduction of reasonable expenses were devoted exclusively 
to charitable, educational, or religious purposes. Section 12(a) of 
the Thomas (Shotwell) bill is another example of a provision con- 
taining the latter qualification. It exempted: 

The performance of a copyrighted musical composition, with or without words, 
by a recognized bona fide charitable, religious, or educational organization: 
Provided, That the entire proceeds thereof, after deducting the actual reasonable 
cost of presenting the same, are devoted exclusively to charitable, religious, or 
educational purposes: And provided further, That no part of the proceeds of such 


performance shall be for the private gain of any promoter or similar participant 
in the enterprise. 


A number of the European copyright laws provide that musical 
performances for the aforementioned or similar purposes are only 
exempted if participating performers are not paid for their participa- 
tion. 

(3) As already indicated, a number of the general revision bills 
contained both the ‘for profit” limitation, applicable to all nondrama- 
tic works, and specific exemptions applicable to musical works.™ 

The specific exemptions made the application of the “for profit’’ 
limitation more definite in the specified situations. Their practical 
effect varied: the specific exemptions tended in some cases to extend 
and in other cases to narrow the scope of the “for profit” limitation. 
For example, the Vestal bill, in its later versions, exempted musical 
performances by fraternal organizations for charitable, educational, 
or religious purposes; this addition might have enlarged the exemptions 
under the “for profit” limitation insofar as such performances might 
sometimes invdive a profit element. The condition found in this 
and other bills, “‘unless a fee is charged for admission,”’ might have 
enlarged the scope of free performances in some respects (where a 
profit element is involved but no admission fee is charged), and nar- 
rowed it in others (wiiere an admission fee is charged to raise funds for 
charitable or educational purposes). The condition of an admission 
fee, where apres has the advantage of establishing an easily 
recognizable line of demarcation. The condition in the Thomas 
(Shotwell) and a few other bills, that the proceeds of a performance 
after certain decuctions must be devoted exclusively to charitable, 
educational, or religious purposes, might be found to be inherent in 
the “for profit” limitation. Such a condition might have the merit 
of clarifying a doubtful point, but it would probably be more difficult 
to administer than the ‘‘admission fee” condition. 

180 F.g., Austria (p. 92, supra), Germany (p. 94, supra), and Sweden (p. 95, supr 


a). 
181 The bills referred to are: the Vestal bill (note 53, supra), the Dill bill (note 67, supra), the first Sirovich 
bill (note 69, supra), the Duffy bill (note 82, supra), and the Thomas bill (note 92, supra). 
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Mention might be made here of the proviso in section 104 of the 
present law which exempts performances of certain musical works— 


by public schools, church choirs, or vocal societies, * * * provided the perform- 
ance is given for charitable or educational purposes and not for profit. 


This seems to add nothing to the general “for profit” limitation 
inasmuch as it exempts the performances listed only if they are ‘not 
for ee: Section 104 could well be eliminated. 

wo other exemptions from the public performing right for music, 
unrelated to the “for profit” limitation, were proposed in a few of the 
previous general revision bills." In broad terms, it was proposed to 
exempt musical performances (though public and for profit) given by 
(1) the reception of a broadcast, or by (2) the playing (other than by 
broadcasting) of a recording, except in either case where admission 
fees or other charges are made. These exemptions were apparently 
intended to apply to performances given by means of henaiienah re- 
ceiving sets or by means of records in such places as hotels, taverns, 
restaurants, etc. ‘Two special bills recently introduced in 1957 pro- 
posed to exempt performances given by such means in hotels,™ 

The proponents of such exemptions have argued that such per- 
formances should be ‘‘cleared at the source” (by the broadcasters or 
record producers); that the small hotel, restaurant, etc.,; should not 
be required to pay performing license fees for such performances; 
and that with respect to the reception of broadcasts, the receiver has 
no control over the choice of the works performed. In opposition it 
has been argued that such performances are given for purposes of 
commercial gain and those oi make commercial use of music should 
compensate the authors for the use of their property; and it has been 
said that in practice the small hotel, restaurant, etc., is not called 
upon to obtain a performing license. 

(4) It might be argued that the author’s public performing rights 
should not be limited by any exemptions. That is the rule in some 
foreign countries, notably in France." Moreover, that was the rule 
when the performing rights in music were first introduced into the 

ight law, and has always been the rule for dramatic works. 

ether or not the “for profit’? limitation should be eliminated 
without any substitute limitation depends upon whether the public 
interest in fostering the cultural life of the nation in situations where 
music or literary works are used noncommercially, or the author’s 
right to control the use of his works, is paramount. 

It could be argued that although there is a distinet and recogniz- 
able public interest in the enjoyment.of the works of authors, that 
interest should in no case deprive the author of a potential source of 
income. From the author’s point of view, it could also be said that 
he should have the right to determine which activities he desires to 
support by permitting the free use of his works. 

In weighing the arguments for and against unlimited public per- 
forming rights, it should be remembered that the words ‘‘publie per- 
formance” constitute a limitation and might be construed so as to 

rotect the public against extreme cases of interference by the authors. 
all other limitations were eliminated, the courts might tend to con- 


183 The last Vestal bill (note 53, supra) as amended on the floor of the House 57, ree and on the 
floor of the Senate (note 63, supra); the first Sirovich bill (mote 69, supra); and the Duffy bill (note 82, supra). 
183 See note 96, supra. 
1% See page 91, supra. 
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strue the term “public performance” narrowly, or might apply the 
doctrine of “fair use,” so as to exclude from the author’s control non- 
organized, nonprofessional performances which do not in any wa 
compete with the author’s economic interests. But there would still 
be many nonprofit performances that are undoubtedly “public per- 
formances,”’ 

Only one of the legislative proposals, namely the Vestal bill as 
first introduced,’ contained no limitation on the author’s public per- 
forming rights. This met with violent opposition and both the “for 
profit”’ limitation and other exemptions were adopted in later versions. 

During the hearings in 1952 on the bill resulting in the amendment 
of section 1(c) of the present law extending performing rights to non- 
dramatic literary works, a representative of the authors argued that 
the rule governing dramatic works has caused almost no difficulties in 
the past, and that the same rule could be applied to other works with- 
out any invasion into legitimate public interests.'** Congress, after 
hearing arguments pro and con, chose to maintain the ‘for profit’’ 
limitation. 

(b). Dramatic works.—The oldest of the performing rights, the right 
to perform a dramatic work in public, has never been subjected to. the 
“for profit’’ or other limitations. One of the reasons frequently given 
for treating dramatic performances differently from performances of 
nondramatic works is that people who attend a performance of a 
dramatic work will be less likely to attend a second performance of the 
same work. Consequently, a free performance will cause the author a 
serious monetary loss by depriving him of a potential audience. An- 
other reason given is that the dramatic author depends more exclu- 
sively upon his public performing rights than other authors who derive 
eeenee parts of their income from publishing, recording, and other 
rights." 

The writer is unaware of any contention that the public performing 
rights.in dramatic works should be limited by the “‘for profit’”’ or other 
limitations. The charitable, educational, religious, and other groups 
that have sought the free use of music have never urged that dramatic 
works should be freely available for nonprofit performance. 


Il. EXHIBITION RIGHTS IN MOTION PICTURES 


The law regarding performing rights in motion pictures (commonly 
referred to as “exhibition” rights) has developed differently from 
performing rights in literary and musical works, and presents some- 
what different issues. 

There being no specific provision in the statute for exhibition rights 
in motion pictures, the courts have had to adapt general statutory 
provisions, designed for other kinds of works, to accord protection to 
copyright owners of motion pictures against their unauthorized 
exhibition. The courts found no difficulty in applying to public 
exhibitions of dramatic motion pictures (photoplays) the statutory 
right in section 1(d) to perform dramatic works publicly, as was done 
in the Tiffany ™ and third Bijou Theatre ™ decisions. In the third 

18 See note 45, supra, 
186 See argument pp, 83, 84, supra. 
187 See text to notes 14 and 15, supra. 
i Tiffany Productions v. Dewing, 30 F. 2d 911 (D. Md. 1981). 
etro-Goldwyn-Mayer Dist. Corp. v. Bijou Theatre Co., 3 F. Supp. 66 (D.C. Mass. 1931). 
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Bijou Theatre decision the court also suggested that if a motion picture 
was deemed to be a nondramatic rather than a dramatic work, its 
unauthorized exhibition (which was public in that case) would violate 
the statutory right in section 1(b) to dramatize a nondramatic work. 
Finally, in the Patterson case “° the Second Circuit Court of Appeals, 
dealing with an unauthorized public exhibition of a nondramatic 
motion picture (being unable to apply the statutory right to perform 
a dramatic work publicly under section 1(d), and apparently over- 
looking or ignoring the suggestion of the court in the third Bijou 
Theatre decision that exhibition of a nondramatic motion picture is a 
dramatization under section 1(b)), adopted the theory advanced by 
the plaintiff copyright owners that the exhibition violated the statu- 
tory right in section 1(a) to “copy” a copyrighted work. 

This theory of the Patterson case—that the temporary reproduction 
of a work by projecting it on a screen is “copying” —would seem to be 
a considerable stretch of the traditional concept of the copyright 
owner’s exclusive right to “copy” under section 1(a). If the Patterson 
case, which dealt in fact with the public exhibition, is followed to 
its logical conclusion, any exhibition of a copyrighted motion picture, 
whether public or private, would be an infringement if not authorized 
by the copyright owner. The same result for nondramatic motion 
pictures might also follow from the theory advanced in the third 
Bijou Theatre decision that exhibition is a dramatization of the motion 
picture under section 1(b); but to accord more extensive exhibition 
rights to nondramatic motion pictures than to dramatic motion 
pictures would seem to be an unreasonable result. 

In all of the foregoing decisions the exhibition involved was in fact 
a public exhibition. Only one decision has been found dealing with 
an exhibition that the court deemed to be private—the unreported 
Maryland Yacht Club case ™ which was decided before the Patterson 
decision by the same judge who, in the Tiffany case, had rejected the 
“copying” theory. In the Maryland Yacht Club case, involving a 
photoplay, the judge considered that the right of exhibition was 
limited to public exhibitions (as a species of public performance of a 
dramatic work under section 1(d)) and was therefore not infringed 
by a private exhibition. 

The Maryland Yacht Club case is also the only one found in the 
United States dealing with the specific question of whether an exhibi- 
tion given at a club for its members and their guests is public or 
private. The holding that such an exhibition is private seems ques- 
tionable, and there are several decisions in foreign countries which 
hold the contrary in what appear to be similar situations involvin 
musical performances at a dancing school, in a factory, and at a soci 
club. Whether the courts in the United States would now repudiate 
the Maryland Yacht Club case is a matter of conjecture. If the 
Patterson case is followed, the question would not be likely to arise 
with respect to motion picture exhibitions, but might arise in regard 
to the performance of musical or literary works. 

Also conjectural to some extent is wins the courts would now do 


if presented with a case of a purely private exhibition, as in a private 


140 Patterson v. Century Productions, 93 F. 2d 489 (2d Cir. 1937), cert. denied 303 U.S. 655 (1938). 
141 Metro-Goldwyn-Mayer Dist, Corp. v. Wyatt and Maryland ¥ 

opinion set forth in Copyright Office Bulletin No. 21, at 203. 
14 See p. 108, supra. 


( 
acht Club (D. Md, 1932); unreported 
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home or in a library for an individual scholar. While even such an 
exhibition would seem to be ‘‘copying”’ under section 1(a) if the theory 
of the Patterson decision is carried to its logical conclusion, a court 
might hesitate to find an infringement in that situation. It is con- 
ceivable that a court might resort to the doctrine of ‘fair use’’ to hold 
such a purely private exhibition not an infringement. 

It may be desirable in a general revision of the law, as was done 
in a number of the previous general revision bills, to make specific 
provision for the right to exhibit motion pictures. If that is done, 
consideration will need to be given to the question of whether this 
right should extend to all exhibitions or only to public exhibitions. 

It might be observed first that insofar as exhibition rights are con- 
cerned, no reason is apparent for making any distinction between 
photoplays and other motion pictures. For both alike, their chief 
commercial value lies in their exhibition; and the methods of distribu- 
tion, licensing, and exhibition are the same. Both are also alike in 
regard to the premise that people having seen the motion picture at 
one exhibition are not likely to pay to see it again. In all of the 
previous general revision bills which provided for exhibition rights in 
motion pictures, the rights pertained to all motion pictures without 
distinction between photoplays and others. 

As to whether the exhibition right should be limited to public ex- 
hibitions, such a limitation was imposed in several of the earlier general 
revision bills,“ but two of the later bills," provided for an unqualified 
right of exhibition. Foreign laws generally limit the right to “public’’ 
exhibitions and that term has been given broad scope by the foreign 
courts.’ Representatives of the motion picture industry have argued 
strongly for an unlimited exhibition right. Specifically, they have 
argued that such a right is necessary to assure control of the copy- 
right owner over the exhibition of films in clubs, factories, camps 
schools, and other such ‘‘semipublic” places to which the general 
public is not invited, and perhaps even in private homes."* They 
have pointed out that it is easy for anyone in possession of a film 
(who leased it for specified exhibitions) to give unauthorized exhibi- 
tions of the motion picture in such places, and that those attending 
such exhibitions are not likely to pay to see the motion picture again. 

Because of the special nature of motion pictures, they might require 
broader protection than stage plays. Any performance of a stage 
play requires a good deal of preparation in assembling the cast, scenery, 
a costumes, in rehearsals, etc., and nonpublic (usually nonprofes- 
sional) performances are generally too crude or too fragmentary to 
compete with a theatrical performance. But a motion picture is a 
completed product that can readily be exhibited by anyone having the 
film and projection equipment, and is the same at every exhibition. 


43 The 1932 Sirovich bills (note 118, supra), the Duffy bill (note 119, supra), and the Daly bill (note 120, 


supra). 

14 The 1936 Sirovich bill (note 121, supra) and the Thomas bill (note 125, supra). 

45 See Part B m, supra. 

46 Mr. Sargoy advises: “‘It is extremely rare for motion picture prints to be sold to the public like books, 
newspapers, sheet music and other copyrighted works. A motion picture is valueless unless it can be ex- 
hibited. Distributors ordinarily license the exhibition right for a specified day or days at a designated 
place for an agreed upon license fee, and temporarily loan a positive print to the licensee, to be returned 
immediately after the licensed exhibition. The motion picture industry serves not only the 17,000 or so 
theatres which exhibit 35 mm. prints commercially to the public, but a much greater number of non- 
theatrical outlets with 16 mm. prints. There are not only hundreds of thousands of homes which have 
projection equipment, and license 16 mm. prints from time to time from distributors in this field, but there 
are hundreds of thousands of private or semiprivate establishments such as schools, colleges, clubs, chil- 


dren’s camps, factories, and other places to which the general public would be denied access, which are 
potential exhibition licensees.” 
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As heretofore urged by the motion picture industry, one possible 
solution to this problem is to provide for an unqualified right of ex- 
hibition in motion pictures. 

Another approach might be to limit the right to public exhibition 
with a broad definition of what constitutes public exhibition. There 
would seem to be good reasons for giving the copyright owner control 
over the exhibition of motion pictures before a substantial ‘audience 
at such “semipublic’”’ places as clubs, factories, schools, camps, ete. 
Whether the copyright owner should have control over strictly pri- 
vate exhibitions, as in private homes or for an individual scholar in a 
library, may be more questionable. There is some number of 8 and 
16 millimeter film prints (largely of motion pictures not produced for 
theatrical or other public showing) which are being sold for home use, 
and this practice is likely to increase as home projectors become more 
common. If it were made clear that exhibitions before a substantial 
audience in a place other than a private home are to be deemed public 
exhibitions, a provision giving the copyright owner control over public 
exhibitions might suffice to serve the needs of the motion picture in- 
dustry without placing a questionable restraint on strictly private 
exhibitions. 

A word might be added as to the application to motion picture 
exhibitions of the “for profit’? limitation imposed by the present law 
(sec. 1 (c) and (e)) on public performing rights in nondramatic 
literary and musical works. No “for profit” limitation is imposed on 
the public performing right (sec. 1(d)) in dramatic works (stage plays) 
because the principal commercial value of plays lies in their public 

erformance and the audience at one public performance will be less 
likely to attend another. These latter considerations would apply 
also to the exhibition of motion pictures. In fact, they are even 
stronger in the case of motion pictures, since performances of stage 
plays (by different producers with different casts, settings, etc.) are 
not the same, but a motion picture is always the same at every 
exhibition. 

The first Sirovich bill of 1932 “’ suggests the possibility of utilizing 
the “for profit’’ concept in a different manner, by granting the exhibi- 
tion right to all exhibitions which are either public or for profit. 
Thus, the exhibition right would extend to all public exhibitions, 
whether or not for profit, and also to any exhibitions deemed not 
“public” that involved profit. As indicated in Part A of this study, 
“for profit’? has been given broad scope by the courts, and it seems 
likely that motion picture exhibitions at such ‘“‘semipublic” places as 
clubs, camps, factories, etc., would usually involve some element of 

rofit seeking on the part of the exhibitor. In foreign countries the 
act that a performance is given for profit has been held to indicate 
its “‘public” character.“ Extending the exhibition right to any non- 
public exhibition for profit might be another approach to giving motion 
picture copyright owners control over “‘gemipublic” exhibitions without 
extending their control to strictly private exhibitions, if such a 
dividing Tine is deemed desirable. 


M4? Note 118, supra. 
148 See, for example, the United Kingdom case of Harms & Chappel v. Martan’s Club Ltd., 136 L. T. 
Rep. 362 (1927) 1 Ch, 52 (C.A.). 
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D. Summary or Basic Issuzs 
I. NONDRAMATIC LITERARY AND MUSICAL WORKS 


(a) Which of the following four alternatives would be preferable in 


regard to the public performing rights in nondramatic literary and 
musical works? 


(1) Should the “for profit’? limitation be maintained in its 
present form? 

(2) Should a provision listing specific exemptions be substi- 
tuted for the present “for profit” limitation? 

(3) Should the “‘for profit” limitation be combined with a pro- 
vision listing specific exemptions? 

(4) Should the “for profit” limitation be abolished without 
substituting for it any other limitations? 
(b) If alternative (2) or (3) above is preferable, what exemptions 


should be specified? 


(1) Should the kind of organization giving the performance be 
a criterion for exemption? If so, what kinds of organizations 
should be specified (e.g., charitable, educational, religious, others)? 

(2) Should the purpose of the performance be a criterion for 
exemption? Ifso, what purposes should be specified (e.g., chari- 
table, educational, religious, others)? 

(3) Should the conditions under which the performance is given 
be a criterion for exemption? If so, what conditions should 
be specified (e.g., that no admission fee is charged; or that all 
the proceeds, or the net proceeds after expenses, be devoted ex- 
clusively to an exempt purpose; or other conditions)? 

(4) Should the means of giving the performance (e.g., by recep- 
tion of a broadcast, or by the playing of a recording) be a criterion 
for exemption? If so, under what conditions? 


II. DRAMATIC LITERARY AND MUSICAL WORKS 


Should any such limitations be imposed on the public performing 


rights in dramatic works? 


III. MOTION PICTURES 


(a) Should special provisions be made for exhibition rights in motion 


pictures? If so: 


(b) Should such rights be extended to— 
(1) All exhibitions without qualification? 


(2) Public exhibitions only? Ifso, should “public exhibitions”’ 
be specially defined, and how? 


@) Public exhibitions, and also any nonpublic exhibitions for 
profit! 


(c) Should such rights be subject to any other limitations? 
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COMMENTS AND VIEWS SUBMITTED TO THE COPYRIGHT 
OFFICE ON LIMITATIONS ON PERFORMING RIGHTS 


By Harry G. Henn 


. * * * * * 
With respect to the summary of basic issues (Study, p. [119]), I am in favor of 
the following: 

1. Maintaining the ‘for profit” limitation in its present form; 

2. Not imposing any such limitation on the public performing rights in 
dramatic works; 

3. Not imposing any such limitation on public exhibition rights in dramatic 
or nondramatic motion pictures, on the theory that the present law precludes 
unauthorized exhibition, by analogy to unauthorized copying without any 
“for profit’”’ limitation or, for that matter, any ‘“‘public’”’ limitation. 

Sincerely yours, 


Apri 7, 1958. 
* 


Harry G. HENN. 


By John Schulman 
Apriz 8, 1958, 

The analysis made by Mr. Varmer of the above subject is very useful, and needs 
only a brief comment. 

Were we considering an ideal copyright statute, there might be some utility in 
discussing an abandonment of the term “for profit’’ in limiting performing rights 
in some works and in attempting to substitute specific exemptions parallel to those 
which have been enacted in foreign statutes. Since we are trying to attain some 
feasible and workable revision of the statute, no such attempt should be made. 

In the area of performance rights the courts, in my judgment, have construed 
the present statute in a fashion which makes a valid adjustment between the public 
interest and private rights. That delicate balance should not be disturbed. 

The concept of the kind of performance which constitutes a ‘‘public performance 
for profit’? has been canalized by the courts with great care. It is no longer a 
vague term in our jurisprudence, but one which has a reasonably precise meaning. 
Any change in the statutory language would impair doctrines now firmly estab- 
lished in our law, and would create the necessity of resorting to new litigation to 
determine the extent to which the boundaries have been changed. 

Reliance upon limited and foreseeable exceptions does not allow for the flexi- 
bility necessary to enable a statute to keep pace with the changing world in which 
it must operate. Take, for example, the jukebox exemption in the present law. 
Whatever may have been its usefulness in 1909, its validity is admittedly now 
outmoded although the operators assert a vested interest in the exemption. 

The history of copyright revision is that the laws have been changed about once 
in each half century. No one can presently prognosticate what changes will take 
place in the channels of communication in the next 50 years, and any rigid statu- 
tory provision might well be outmoded before the ink on the statute is dry. 

he basis for distinguishing between the exclusive rights accorded to dramatic 
works and motion pictures, and the more limited rights in relation to the perform- 
ance of songs and rendition of literary material is well appreciated in the entertain- 
ment field. We often speak of the difference between the “grand right’’ and the 
“‘small right’’ and know pretty well what is meant by each of these terms, even 
though they have no legal precedent and are not found in legal literature. Perhaps 
a better understanding would follow from the general adoption of simple colloquial 
terms instead of stilted statutory phrases. 

As a matter of policy, although not necessary by standards of absolute theory, 
I suggest that the formulae of the present statute be followedjin_respect of the 
right of performance. 

Sincerely, 


Joun ScHULMAN, 
125 
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By Walter J. Derenberg 
Aprit 15, 1958. 


I have examined with much interest the study by Borge Varmer on the profit 
limitation on performing rights. 

I would be in favor of leaving the existing “for profit’’ limitation intact, both 
with regard to musical and nondramatic works. I share the point of view expressed 
in the letter from the Register of Copyrights of April 26, 1951, to which the 
Varmer study refers in the text at page [83] and in footnote (191, that it would not 
be in the public interest to make the use of nondramatic works by schools, ministers, 
scientists, etc. subject to licensing. The report of the Association of the Bar of 
the City of New York, quoted at page [84] of the study, in favor of the retention of 
the “for profit” limitation with regard to nondramatic works reflects, in my opin- 
ion, a correct point of view and I would not be in favor of amending section 1(c) 
of the Act of 1909 by eliminating the “for profit’’ limitation therefrom. 

I further am of the opinion that by and large, the present “for profit’’ limitation 
has been interpreted by our courts in such a way as to offer a fair and reasonably 
reliable yardstick in determining the question under what circumstances and 
conditions musical or nondramatic performances are rendered “for profit.”’ In 
view of the rapid changes in technology, it would seem unwise to add a specific 
list of exemptions. 

I also believe that the present statutory system which does not provide for a 
“for profit” limitation in connection with the rendition or performance of dramstic 
works is justifiable and should be retained. As pointed out in Mr. Varmer’s 
study, there are valid ecomonic reasons for treating such works differently from 
nondramatic or musical works in that dramatic performances will not often 
enjoy more than one attendance by the same audience so that free performances 
of such works may result in a much greater financial sacrifice on the part of an 
author than would result from occasional free performances of music or nondra- 
matic works. 

I also agree with Mr. Varmer, page [114], that the present section 104 would 
seem to be superfluous and should be eliminated. 

Sincerely yours, 


WaLTER J. DERENBERG. 


By Melville B. Nimmer 
Juty 8, 1958. 


I have examined the study entitled ‘The ‘For Profit’ Limitation on Performing 
Rights,” by Borge Varmer. I have the following comments: 

s to Nondramatic Works, it seems to me that a distinction should be made 
between nondramatic literary works and musical works. With respect to 
musical works, I think the present “for profit” limitation should be retained with- 
out any additional or alternative listing of specific exemptions. The judicial 
construction, which has been given over the years to the phrase “for profit’’ in 
connection with musical performances, has, it seems to me, proven both workable 
and sound. To add any arbitarary specific exemptions would only invite diffi- 
culties in application, which have not heretofore been encountered. 

However, as to performances of nondramatic literary works, it seems to me the 
“for profit” limitation is inappropriate, just as it is inappropriate in connection 
with dramatic works. Persons attending a nonprofit public reading of a non- 
dramatic work would be just as unlikely to attend a subsequent performance for 
profit, as would be persons attending a nonprofit performance of a dramatic 
work. In each case the creator suffers a serious monetary loss by virtue of the 
nonprofit public performance. 

Because of the views taken above that no distinction should be made between 
nondramatic and dramatic works for purposes of public performance, it follows 
that likewise no distinction should be made between dramatic and nondramatic 
motion pictures. However, I would have some hesitancy about expressly pro- 
viding in a new copyright act that the author’s rights include performances in 
motion pictures, as distinguished from his more general performing rights. From 
this it might be construed that the more general performing rights apply only to 
live or “in person” performances, so that performances by television, radio, 
phonograph record, and other media may not be protected unless also expressly 
provided for. It is therefore probably better to include language in the general 
performance clauses indicating that performances are protected, regardless of the 
media through which they emanate. 

Sincerely yours, 


Metvittzs B. NimMer. 
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By Edward A. Sa 
y ci ey DeceMBER 1, 1958. 


I have read with great interest Borge Varmer’s study on “The for Profit Limi- 
tation on Performing Rights.” 

The paper is a very well-done historical and comparative review, with an ana- 
lytic discussion of the issues involved with respect to performing rights for non- 

ramatic works, and an history of the bills proposed since 1909 which have touched 
upon the “‘for profit’”’ limitation on such performing rights. Since this study pro- 
posed to raise the issue of whether the so-called exhibition right for copyrighted 
motion pictures should be qualified by a requirement of ‘‘publiecly,”’ or “for profit,’’ 
or both, it includes a discussion, at my suggestion, of the judicial development of 
an exhibition right under the Act of 1909 for copyrighted motion pieture ‘‘photo- 
plays,’’ as well as for copyrighted motion pictures “‘other than photoplays.” 
Such judicial engineering was necessary since our present statute never men- 
tioned motion pictures hed enacted in 1909, and still does not do so in the ex- 
clusive rights conferred by Section 1, despite the 1912 Townsend Amendment 
which brought. photeplays and nonphotoplays into Section 5, as classes L and M, 
respectively, and into the civil remedies Section 101 (then known as Sec. 25). 
have no especially extended comment to make concerning the questions 
raised in the summary of basic issues in respect of either “‘nondramatic works’’ 
or ‘dramatic works.”’ 

I am quite troubled, however, by the issue posed by the Varmer study of 
whether, in a new law, the exclusive right to exhibit a copyrighted motion picture 
should be limited to those exhibitions only given “publicly”’ or ‘‘in public,’’ or 
“for profit.” 

Before going into further detailed discussion of the motion picture exhibition 
right, I would like to indicate very briefly my views concerning the issues raised 
in respect of ‘“‘nondramatic’”’ and “dramatic works’ in the above study. 


I. NONDRAMATIC AND DRAMATIC WORKS 


Nondramatic Works.—As to the four choices in subdivision (a) of No. 1, I would 
be inclined to the view expressed in (3) that the “for profit’”’ limitation should be 
retained in combination with a provision listing specific exemptions. As to the 
various choices under subdivision (3) of 1(a) for nondramatic works, I prefer a 
eombination of all three, along the lines of the provision in Section 12(a) of the 
so-called Shotwell Committee bill, as introduced by Senator Thomas (8S. 3043, 
76th Cong., 3d Sess.). This called for exemption from remedies for a public per- 
formance for profit of a copyrighted musical composition, if: the performance was 
by a recognized bona fide charitable, religious or educational organization; the 
entire proceeds, after deducting the actual reasonable cost of presenting the same, 
were to be devoted exclusively to charitable, religious, or educational purposes; 
and, further that no part of the proceeds of such performance shall be for the 
private gain of any promoter or similar participant in the enterprise. 

Dramatic Works.—As to these, I do not see the necessity for imposing any limita- 
tion of “for profit’? on the public performing rights in dramatic works. I might 
even be sympathetic to some modification of the requirement for “‘public’’ per- 
formance if there is any indication that this requirement may have become each 
onerous on the author or owner of the play under modern conditions. 


Il. MOTION PICTURES 


Borge Varmer clearly points out that there is no logical reason for continuing 
to distinguish, as does the Act of 1909, by its Townsend Amendment of 1912 
between those copyrighted motion picture positive film prints which are registered 
under class L as “photoplays,” and those documentaries, travelogs, scientific 
educational and news subjects, for example, which are registered under class M 
as “‘motion pictures other than photoplays.” Their exhibition rights are marketed 
“to the public” in ee the same way, under precisely identical license con- 
tracts, both kinds of pictures often being covered by the same clauses in one license 
agreement.. The drafters of proposed general revisions over the last 30 years or 
so have generally recognized this fact by omitting the continuation of this 
unnecessary distinction, and by simply referring to ‘‘motion pictures, with or 
without sound.” 

In various proposed general revisions of the copyright law over the last 30 
years or so, the motion picture exhibition right was ordinarily thrown into the 
same clause with the right publicly to perform a dramatic work. No particular 
thought had been given, I am sure, by the drafters of such proposed legislation 
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other than, I suppose, that since the old law lacked any “rights” provision for 
motion pictures, and since motion picture exhibitions often resemble stage play 
performances, logical symmetry and economy of language would appropriately 
put motion pictures into the same category as dramatic works, as to which the 
provision has usually been that of an exclusive right “to perform or represent the 
work publicly if it be dramatic.” 

After the motion picture industry had an opportunity to call to Congressman 
Sirovich’s attention the fact that there were important practical distinctions in 
the marketing of motion — and stage plays to the public in res of their 
dissemination by so-called performances or exhibitions ‘dn public,” Congressman 
Sirovich in his 1936 general revision bills separately vided for copyrighted 
motion pictures by way of a simple exhibition right, which was not qualified by 
any provision that the exhibition be given “‘publicly”’ or “for profit.’’” However, 
Congressman Daly and Senator Duffy in their 1936 general revision bills were 
apparently not aware of this distinction, and casually tossed the motion picture 
exhibition right into the same box as that for dramatic works. In fact, Senator 
Duffy created the further qualification of an “‘admission charge’’ for these as well 
as “performances” of any other works. There were extensive hearings in 1936 at 
which the motion picture industry indicated its very vigorous objection, to which 
I shall later refer. In the deliberations before the Shotwell Committee in 1938 
and 1939, the industry had an opportunity in to present its views, and the 
Thomas bill, introduced on January 8, 1940 (8. 3043, 76th Cong., 3d Sess.) also 
put the right in a separate category and simply provided: ‘to exhibit or perform 
the work, if it be a motion picture with or without sound.” Iam unaware of any 
objection whatever by any one ever presented to these motion picture industry 
views. 

I had thought that the doctrine of my Patterson v. Century Productions case 
(2d Cir. 1937) 93 F. 2d 489, certiorari denied (1938) 303 U.S. 655, had resolved 
this question by placing the exclusive right of exhibition, for photoplay as well as 
for nonphotoplay copyrighted film, under section 1(a), as involving the exclusive 
right “‘to copy.”’ 

Certainly, I have never heard a ougeretion during the last 20 years that this 
opinion by Judges Chase, Learned Hand and Augustus Hand, was unsound. 

he motion picture industry has assumed, without question so far as I know, 
that, being under Section l(a), the exhibition right is no more qualified by a 
requirement that the exhibitions be “publicly given” than that the exclusive 
right “‘to print, reprint, publish, and vend,” as well as “to copy” other kinds of 
work, must be done “in public” to be infringing, or that the rights of dramatiza- 
tion, translation, adaptation, other versions, novelizations, etc., under Section 
1(b) must likewise be done “in public.” I have never heard this position even 
questioned. 

However, I do appreciate that in an objective general study such as this, it is 
appropriate to raise theoretical issues such as, for example, whether the exclusive 
motion picture exhibition right should be limited to exhibitions given ‘in public” 
or “for profit”? or both. Since it is raised, I feel that some discussion at length 
is required to indicate facts which would not ordinarily occur to those who have 
not been faced from day to day with the special and practical problems of the 
distribution of motion picture exhibitions to the public in the United States 
(whether given in public, semipublic, or private places), as distinguished from a 
right to give such exhibitions only in public. A copyrighted motion picture print 
differs from other copyrighted works in that it cannot normally be read by visually 
examining or inspecting the print. Visual comprehension of the copyrighted 
material, as far as the average member of the general public is concerned, is 
possible only by making an enlarged visual duplication of each of the images on 
the film print by projecting the same on a reflecting screen in timed sequence. 
The expensive prints are comparatively rarely sold, and are usually only rented 
or loaned to the exhibitor to enable the exhibitor to exercise the exhibition license 
granted under the copyright. 

Borge Varmer’s study has discussed the progressive judicial development of an 
exclusive motion picture right during the years 1930-38 in my Tiffany Productions 
v. Dewing, Metro-Goldwyn-Mayer v. Bijou Theatre Co., and Patterson vy. Century 
Productions cases. In the Tiffany case (50 F. 2d 911, D. Md. 1931), Judge Cole- 
man put the exclusive exhibition right for ‘“‘photoplays”’ into the same category, 
Section 1 (d), as the right to publicly perform a dramatic work. By dictum, relying 
by way of analogy to the pianola roll case (White-Smith v. Apollo, 209 U.S. 1 
(1908), he rejected the copying theory under Section 1(a). In the third of the 
decisions in the Miko Hadden Meee v. Bijou case, that by Judge McLellan in 
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3 F. Supp. 66 (1933), it was held that liability for unauthorized exhibition of a 
copyrighted ‘‘photoplay’”’ in a theatre could also be rested on Section 1(d), but 
Judge McLellan also indicated that he did not necessarily agree with Judge Cole- 
man’s dictum concerning the analogy of the pianola roll case, and indicated that 
liability could also well be put under the copying theory of Section 1(a). In addi- 
tion, he also raised the possible theory that, if compelled to consider the film a 
nondramatic copyright work, the projection of the film upon the screen may have 
invaded the right to dramatize in pantomime given by Section 1(b), upon an 
analogy to Kalem Co. v. Harper Bros., 222 U.S. 55 (1911). In the Patterson case, 
93 F. 489 (2d Cir. 1937) certiorari denied 303 U.S. 655 (1938), the court clearl 
held, citing Judge McLellan’s opinion in the Metro-Goldwyn-Mayer case to suc 
effect, that the pianola roll case (White-Smith v. Apollo) analogy of Judge Coleman 
was not controlling and that unauthorized exhibition of a copyrighted ‘non- 
photeplay”’ film print violated the right to copy, under Section 1(a), even though 
the enlarged visual duplicate on projected upon the screen had an ephemeral 
existence. They were still, said the court, copies while they lasted. 

I strongly disagree with the suggestion that the Patterson case may be setting 
forth an artificial doctrine. Accustomed as we are to concepts developed in an 
earlier day, it is a matter of first impression only to think that an infringing copy 
must be tangible. Tangibility is required only in respect of ‘‘copyrightability’’ 
since the work must be a writing to be copyrightable. Where the question is one 
of ‘‘infringement,’’ there is no necessary requirement of tangibility. Witness the 
performing, rendition and delivery rights, for example. nder modern projec- 
tion devices, infringing copies can be created with no tangibility whatever, which 
meet every test of visual identification, and can in fact be visually displayed as 
permanently as the infringer desires. In Grand Central Station, for example, 
tremendous enlargements of colored photographs, for advertising purposes, are 
displayed for weeks at a time by projection upon enormous translucent screens. 
Such projected images could just as easily be those of copyrighted photographs, 
advertisements, cartoons, etc., without license under the copyright. Animated 
cartoon figures are flashed upon enormous advertising signs in Times Square in 
the form of blinking electric light bulbs, which could possibly utilize for this pur- 
pose, without license, copyrighted cartoons. Such images are obviously intangible 
and ephemeral. The test of an infringing copy is the simply visual one of whether 
its duplication looks like the original, and it is immaterial whether the duplication 
be enlarged, printed on paper or engraved on copper plate or whether it be pro- 
jected upon a reflecting surface such as a screen or in blinking electric ligt ts. 
An initial observation by those confused by this situation has often been: ‘How 
can you deposit such copies?”’ The answer, of course, is that to perfect copyright 
under our present law, one of course has to deposit copies. But where the question 
is infringement, rather than copyrightability, no one has to deposit any infringing 
copies, and thus no tangibility is required for such copies, 

rge Varmer also discusses my Metro-Goldwyn-Mayer v. Maryland Yacht Club 
case (an oral opinion, D.C. Md. 1932, 21 Copyright Office Bulletin 203), where 
Judge Coleman applied his dictum of the Tiffany case to the effect that the cope 
ing theory under 1(a) could not be accepted in the light of White-Smith v. Apollo. 
He held that the only exhibition right for a photoplay was under Section 1(d), and 
that since members of the public generally could not secure admission to the au- 
thorized exhibitions given in the lead Yacht Club to large audiences com- 
posed exclusively of members and guests of members of the club (even though pro- 
grams were sold), such exhibitions were not given “publicly” and thus were not 
infringing. Borge Varmer is inclined to question the validity of Judge Coleman’s 
holding that such exhibitions in the yacht club were not given “publicly,” re- 
ferring to certain rulings in Great Britain holding that music was publicly per- 
formed in restaurants attached to so-called clubs (although Judge Coleman dis- 
tinguished these British rulings). Nevertheless there is a certain logic to the 
distinction made by Judge Coleman to the effect that, the exhibition being open 
only to members of the club and guests of members, it was tantamount in effect, 
though on a larger scale, to a private performance in a home admissible only to 
the residents of the household and their invited guests; that the test of a perform- 
ance being given “publicly” or ‘‘in public’’ is whether the members of the public 
generally, upon observing the standard admission requirements, can secure admis- 
sion without discrimination. However, the problem goes much further because 
in my opinion there should be a right of copyright control over exhibitions which 
are not only semipublic but even private, including exhibitions in homes. 

I do not think that there is any more necessity for imposing a qualification as to 
the exercise of the exclusive right to exhibit a copyrighted motion picture, by way 
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of a requirement that the same be “publicly” or “in public” or “for profit,” than 
there is for imposing any such requirements upon the exclusive right to print, re- 
print, publish, copy, vend, translate, dramatize, adapt, complete, arrange, or make 
other versions, as now specified in subsections 1(a) and 1(b). 

I think you will ap reciate what such a limitation, as provided by Judge Cole- 
man in the Maryla Vacht Club case, would mean to the motion-picture industry, 
if it were to be made law by general revision of the copyright statute. Borge 
Varmer’s paper points to a distinction between the dramatic and the nondramatic 
performing right in the sense that repeated listening to performances of a musical 
composition may be acceptable to the public, but witnessing the performance of 
a dramatic work once will tend to deplete the audience since those who have once 
seen the play performed might not be inclined to witness a second performance, 
Gea, if a charge were involved. This may be a valid observation, although 

am inclined to doubt, if the teenage children of the members of the Maryland 
Yacht Club were to perform on the club stage the musical play “South Pacific’, 
whether any members of the club and their guests would be lost to a performance 
of “South Pacific” in a Baltimore theatre by the original New York company or 
a good road show, merely because the members and guests had already seen the 
show. If the above observation of Borge Varmer is valid with reas to stage 
plays it is infinitely more valid with respect to motion pictures. In the latter 
case, with an expense at times of millions of dollars, a production and cast is 
assembled, whose best and only performance is frozen into the negative from 
which several hundred positive prints are made and duly copyrighted. Whether 
the motion picture “South Pacific’ is seen at the Criterion Theatre in New York, 
in a drive-in in Horse’s Neck, Wyo., a downtown theatre in Baltimore, or by way 
of a bicycled showing at the Maryland Yacht Club, it is the identical production 
and performance in every instance. One may well question whether the members 
of the club, already having seen the movie, would be willing to pay the admissién’ 
fees charged at the Criterion Theatre on a visit to New York, or at a downtown 
Baltimore theatre, to see the same picture exhibited. 

The stage play performing pirate takes the intellectual creation, but has to 
assemble his own cast, scenery, director, etc., rehearse the actors, and put on a 
show which may vary from performance to performance. The motion-picture 
exhibition pirate takes not only the intellectual creation, but the best and only 
production as well, which he can reproduce identically, at a few pennies worth 
of electricity, direct from the film which he transports under his arm from place 


to place. 

We met many instances of this type of bicycling in the 1930’s (when unauthor- 
ized exhibition was rife and the industry was unaware of copyright protection 
for unauthorized exhibition), where some exhibitor, to whom the print had been 
sent for certain licensed exhibitions at his own theatre, would take the picture 
to another town 40 or 50 miles away to show it before some school, church, fra- 
ternal lodge, boat club, riding academy, summer hotel or camp, or other restricted 
group, before it even came to the local theatre in that town. Our first knowledge 
would come when the distributor would receive a terrific blast from the local 
exhibitor to whom first run rights had been given, and who felt that he had lost 
a very substantial block of his potential future patronage for the picture. 

From the foregoing, I think it should be appreciated that (1) not only must 
the copyright statute provide an exclusive exhibition right for those many many 
thousands of documentary nonphotoplay films copyrighted under class over 
so many years, and whose basic public market, particularly in 16 mm. size, for 
exhibition rights, is in private homes, factories, schools, etc., to which the general 
public is not admitted, but (2) the copyrighted photoplay in 35 mm. as well as 
in 16 mm. or any other size, must not be restricted in the control of the all- 
re exhibition right under copyright to those exhibitions only which are 
publicly given. 

The question is not of importance merely to the major producers and distrib- 
utors of motion pictures in the United States which I have represented in matters 
of unauthorized exhibitions of their copyrighted motion pictures. It goes far 
beyond their interests. These major producers and distributors release only 
about 200 to 300 feature motion pictures a year, and possibly not as many short 
subjects. There are, however, over 2,000 motion picture copyrights which are 
registered in the Copyright Office annually, by far t eater number of which are 
documentary registrations under class M. There are hundreds of thousands of 
16 mm, nontheatrical outlets in the United States, in schools, churches, factories, 
camps, clubs, etc., as well as hundreds of thousands of homes which have the 
equipment to show sound motion pictures. There are far more distributors in 
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the 16 mm. field that cater to these nontheatrical outlets than the comparatively 
few distributors serving the motion picture theatrical field. It is these smaller 
operations serving primarily these innumerable nontheatrical outlets where the 
showings for the most part may not meet the test of public exhibition, that 
especially. require protection of an exclusive right to exhibit the copyrighted 
motion picture photoplay or nonphotoplay, privately as well as publicly. 

In my comments upon other Copyright Office Revision Studies, I have already 
discussed at some length where the question was pertinent, the necessity for 
adequate protection against ‘“‘nonlicensed’’ performing or exhibition uses, under 
the copyright statute, where such utilizations are normally licensed for a few 
pennies or a few dollars per licensed use. The smaller the normal license fee, the 

reater is the need for statutory protection to deter the potentiality of non- 
licensed uses. Contractual remedies where the unauthorized use incidentally 
also happens to be a breach of contract, are generally impracticable and tanta- 
mount in effect to a compulsory licensing system since the usual measure of 
damages for breach of the contract will be the usual (and probably nominal) 
license fee, if and when one of many such unauthorized uses is exposed and acted 
upon. Effective remedies available in other countries such as legalized boycotts 
of the offender by trade associations, or heavy court costs, in addition to the 
nominal damages, awarded to compensate for the expenses of counsel and liti- 
gation, or the consistent treatment of such violations as criminal violations, are 
not available in the United States. It is the copyright statute that here provides 
an effective remedy which serves, for the most part, to deter the innumerable 
possible violations, and to insure normal licensing of small uses. If the copyright 
statute is unavailable, and the user is a stranger, there is not even the ineffectual 
availability of a contract remedy. 

When extensive hearings were being held in 1936 by the House Patents Com- 
mittee, under its chairman, a teat tan ee Sirovich, of the 74th Congress, on the 
Sirovich bill (H.R. 11420), the Duffy bill (S. 3047) and the Daly bill (H.R. 10632), 
the latter two bills (Duffy and Daly) in their section 1(d), provided that the 
exclusive right was for “public exhibitions’ of copyrighted motion pictures. 
The above Duffy bill which had passed the Senate after a cursory hearing before 
a committee under Senator Duffy, provided in addition (under sec. 25(g)(2)), 
for a denial of copyright remedies against infringers generally in the absence of 
admission charges to the place of infringement. 

The above Sirovich bill, on the other hand, did not provide any such limitation 
of motion picture exhibition rights to “public” exhibitions. This matter had been 
called to the attention of Congressman Sirovich when hearings had been held in 
1932 before the House Patents Committee on a series of general revision bills 
introduced by him. An extensive written statement was submitted by m 
predecessor in the above representation, the late Gabriel L. Hess, in which t 
collaborated with him as of counsel, in behalf of motion picture distributors, 
as owners of rights under copyright in motion pictures, entitled “Statement of 
Gabriel L. Hess in Behalf of Motion Picture Distributors, Concerning Amend- 
ments to the Present Copyright Law Proposing: (1) Unreasonable Limitations of 
Public Exhibition Upon Present Exhibition Rights; (2) Unjustifiable Exemption 
of Motion Picture Infringers From Liability if Admission is not Charged to Place 
of Infringement; and (3) The Dangerous Elimination of Present Stated Minimum 
Statutory Damages.’ (Revision of Copyright Laws, Hearings before the House 
Patents Committee, 74th Cong., 2d Sess., Feb. 25 to Apr. 15, 1936, at 1297-1341). 
The problem of the “public exhibition” right, and the additional requirement for 
admission charges under the Duffy bill, were discussed in detail at pages 1297- 
1306. Being too long for an appendix to this letter, I direct your attention to such 
1936 Hess statement (pp. 1300-1306), dealing with that part of its discussion 
concerning the “public exhibition” right and the ‘‘admission charge” question, 
because its thorough discussion is as persuasively illuminating of conditions today 
as it was almost 23 years ago. 

In an accompanying 1936 supplementary ‘Memorandum of Amendments 
Suggested in Behalf of Distributors of Copyrighted Motion Pictures” in respect 
of these three bills (printed at pp. 1341-1347 of the above Hess statement), a 
condensed “‘Note”’ more briefly summarizes the views presented in detail in the 
expanded main statement. hese views, in more colloquial language, so well 
state the situation that I am taking the liberty of quoting the note. It should be 
appreciated, of course, that the illustrations used were pertinent to 1936, but the 
force of their principle is just as pertinent today. While the problems cited of the 
stage play and the motion picture differ in degree, if the owner of a copyrighted 
stage play is being faced with injury or loss of licensing revenues to which genuinely 
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entitled, by this limitation to ‘“‘public performance” under section 1(d), I would be 
inclined to reexamine such requirement for stage plays with a view to its relaxation. 

The note in the 1936 printed hearings, supplementing the Hess statement, to 
which I refer, is: 

“Nore.—It is utterly unreasonable to give infringing users immunity, and to 
deny the copyright owner of a motion picture the right to protect his licensed 
theatrical users from unfair competition, by a copyright provision that the owner 
cannot require the licensing of, or prevent unauthorized exhibitions, in semipublic 
places such as lodge rooms, barns, boat clubs, riding academies, factories, summer 
resort hotels, and camps, regardless of the size of the audience, which the courts 
hold not to be ‘‘public’’ because the invitation list is restricted and the general 
public is not admitted, even though admission charges, program charges, sub- 
scription fees, dues, assessments, and other direct and indirect charges may be 
made for services or commodities. 

‘‘When a motion-picture production is completed, a complete dramatic enter- 
tainment, taking months and sometimes years to produce at a cost perhaps of a 
million dollars or more, with casts of thousands and stars of the stage and screen 
of the first magnitude (such as Chaplin’s ‘Modern Times,” “Mutiny on the 
Bounty,’’ “Midsummer Night’s Dream,’ ‘‘Anthony Adverse’’) is frozen per- 
manently into a few pounds of celluloid film, and unlike a stage play which must 
be freshly performed by the living actors at each repeated performance, this 
complete motion-picture play can be performed and reperformed any place, any 
time, anywhere, by anyone, at a cost of $2 or $3, if any, for an operator of the 
projection machine, and a few pennies for electric current. 

“Since the entertainment is always identical, oreare the best producer has to 
offer, whether given in the Radio City Music Hall in New York or in the Shriner’s 
Auditorium in Medicine Springs, Wyo., the potential patronage of the particular 
audience is exhausted forever, as far as the local licensing theater owner is con- 
cerned. The problem is vastly different in degree from that of stage plays per- 
formed and reperformed by living actors, where, because of the great expense for 

rofessional casting, rehearsals, sets, and the continuous presence of living per- 
ormers for each performance, an infringing “‘road’’ of ‘‘stock”’ show must appeal 
to public acceptance. An amateur night semipublic local performance of the 
a play, “The Petrified Forest,” in the local lodge room of the Order of Moose 
in Thief River Falls, Minn., will not injure the owner of the stage play, but a 
motion-picture performance in the same place before the same audience of this 
play with its featured star Leslie Howard (who was also the star of the Broadway 
stage-play production) would most certainly injure the local theater owner who 
licenses this picture for his theater. 

“Can the same infringer possibly be imagined as putting on the spectacular 
motion-picture productions above named as stage plays with living actors and 
recouping his investment from nonpublic performances, whereas with a can of 
film containing these very plays he can give five shows a day, if sufficiently indus- 
trious, any place in the United States to which he can cart a portable projection 
machine and a screen. Furthermore, his entire investment, if any, need not be 
more than a rental payment of $7.50 to the distributor for an alleged licensed use 
at a small theater or hall, or it may even be delivered to him free for an alleged 
charitable purpose, or he may secure the print from a friendly, but not quite 
scrupulous exhibitor, or from a bootleg distributor dealing in lost, stolen, junked, 
or duped prints. 

“The stage-play pirate steals only plot and dialog. He still has the great cost 
of hiring living performers, sets, costumes, and properties for such infringing per- 
formance. The photoplay pirate only incidentally steals plot and dialog, but of 
greater importance, appropriates the producer’s best and only production, includ- 
ing the personal performances, whenever and wherever he wants, of a Chaplin, 
Lloyd, Shearer, Muni, Barrymore, Astaire, Laughton, or Garbo, and if he can lay 
his hands on the film of ‘‘The Country Doctor,” of the very performances by the 
Dionne quintuplets themselves. 

“The same unreasonable situation applies in respect of a further proposed 
amendment in section 25(g)(2) of the Duffy bill which would deny the copyright 
owner any relief or remedies whatsoever under the copyright law, to protect his 
theater licensees from the unfair competition of unauthorized exhibitions by in- 
fringers in public places, but where admission fees are not charged to the place 
of infringement, Accordingly, the following amendment to section 25(g)(2) of 
the Duffy bill is vitally necessary. 

“If proposed section 25(g) (2) of the Duffy bill be retained, the following proviso 
clause must be added after the semicolon in line 5 on page 23, to exempt motion- 
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picture exhibitions from its unusual limitation upon remedies. Free shows, to 
advertise automobiles, or other commodities or department store sales, whether 
by the General Motors Caravan or by itinerant ‘jackrabbit’ exhibitors, on village 
greens, in streets, tents, or auditoriums, factories, summer hotels, or camps, or 
where direct or indirect charges are made for lodging, beer, programs, subscrip- 
tions, dues, or assessments, must be controlled by the copyright owner to protect 
his licensees. The following is the clause: 

‘« ‘Provided, however, That this subsection shall not apply to any exhibition or 
perfor of a work which is a copyrighted motion picture or any part 
thereof.’ ” 

As I have previously indicated to you, I do not speak for the motion-picture 
producers and distributors, or that industry, in any views or comments I voice 
in this or any of the other papers in the Copyright Office Revision Studies. The 
above reflect my personal views, although in this instance gathered in the crucible 
of representing motion picture producers and distributors in thousands of matters 
throughout the country involving unauthorized exhibitions of their copyrighted 
motion pictures. These have been, of course, also the views of the major pro- 
ducers and distributors on any right restricted to “‘public exhibition,” or requiring 
an admission charge, as presented in their behalf to Congress in 1936 in the Hearings 
before the Sirovich Committee on the Duffy, Daly, and Sirovich general revision 
bills. The same views were strongly presented for the producers and distributors 
in the Shotwell Committee deliberations, and the Thomas bill (8. 3043, 1940, 76th 
Cong., 2d Sess.) expressly pee a separate subsection (e) to its Section 4, giving 
an exclusive right to exhibit or perform the work, if it be a motion picture with 
or without sound. The “publicly” requirement was omitted, as in the above 
Sirovich 1936 bill, H.R. 11420. A dramatic or dramatic-musical work on the 
other hand, was limited so as ‘‘to perform, represent, exhibit, or deliver it publicly,’ 
under subsection (d) of Section 4, while all other works under subsection (d) added 
“for profit,’ as well, to the performing representation, or delivery right. I am 
not aware, nor do I in the remotest way have any basis to suppose, that the posi- 
tion of major producers and distributors has changed in any such respect as to 
objecting to a right for copyrighted motion pictures limited to exhibitions given 
‘‘publicly”’ or ‘“‘in public,” or the imposition of any requirement that there must 
be a charge to the place of admission. 

The Varmer study observes that there are some motion picture films, in 8 milli- 
meter and 16 millimeter size (largely of motion pictures not produced for theatri- 
cal or other public showing), which are being sold for home use, rather than the 
customary licensing. He feels that it would be questionable to impose a statutory 
restraint on the use of copyrighted motion pictures for private exhibitions, imply- 
ing that there should be some statutory exception in such regard, so as freely to 
permit strictly private exhibitions of copyrighted motion pictures without liability 
or the necessity for licensing. The almost invariable method of marketing motion 
pictures to the consuming public is by way of licensing its exhibition under copy- 
right (usually for 1 or more days) at a designated place, with a temporary lease 
or bailment of the necessary print to project the licensed exhibitions. There 
undoubtedly are some 8 millimeter and 16 millimeter film prints which are sold 
at retail for home use to members of the public as the ultimate consumers. The 
economics of the situation would require that these be very short films which 
could be vended at a modest retail price, and here such prices would usually be 
substantially above the retail prices for the most expensive book publications, 
unless it is just a sale of a small amount of filmed footage of cartoons, for example, 
for projection by children in toy projection machines. Apart from the substan- 
tial investment in making the negative, the manufacturing and distribution cost 
per positive print is ordinarily so substantial, as compared to the cost of printin 
and distributing a book or other kinds of copyrighted works, that in the tota 
economy of motion picture copyright, where production and distribution costs, 
as well as income from licensing exhibitions, runs in the hundreds of millions of 
dollars annually, and income from exhibition would substantially exceed a billion 
dollars income from the vending of copyrighted motion picture prints at retail 
would be virtually infinitesimal. 

It would not be necessary for this minuscule situation, involving the vending 
to the public of copyrighted film prints, to provide a general limitation on the 
exclusive exhibition right which would expressly exclude semipublie and private 
exhibitions of such films being deemed unlicensed infringements of the copyright, 
so as to take such exhibitions generally out of the licensing orbit. In those 
comparatively rare situations where it is the policy or practice of the copyright 
owner, or authorized distributor of the copyright owner, to vend film prints to 








134 COPYRIGHT LAW REVISION 


the ultimate consumer for home use instead of temporarily renting or bailing them 
to a limited exhibition licensee for the purpose of projecting the licensed exhibi- 
tions, the sale of the prints in such cases would undoubtedly carry either an express 
exhibition license under the copyright, or if they did not do so, such a license would 
naturally be implied in the absence of any express prohibition thereof. When 
patented fountain pens or other patented articles are sold at retail in stationery, 
drug, and other stores to the et consuming public, and the vending right 
under the patent has been exhausted, there nevertheless would run with the 
patented article so vended an implied license ‘‘to use’’ it under the patent. The 
patent statute, which simply provides an exclusive right ‘“‘to make, vend, and use’”’ 
has found no necessity expressly to spell out such situations. Similarly, the rare 
instances of vending copyrighted film prints to ultimate consumers, does not 
require in the copyright statute a general limitation of exclusive exhibition rights 
to those only given “publicly,” “‘in public,” or “for profit.” 

I do not think we should be controlled in this situation by what some European 
countries have done by providing a so-called public exhibition right for motion 
pictares. Possibly the conditions of development have differed from that in the 
United States. The motion picture industry has had its major development in 
this country, including not only the theatrical field, but a very large industry 
concerned with nontheatrical exhibition. Projection equipment is available not 
only in hundreds of thousands of public and semipublic nontheatrical places of 
exhibition, but in hundreds of thousands of private institutions and homes. As 
also previously pointed out, virtually the sole insurance in our country for securing 
the availability of our consuming market for licensed exhibitions, and deterring 
nonlicensed uses, has been the minimum statutory damage provisions of our 
copyright statute. European countries have not found the necessity for such 
a statutory copyright remedy, and I certainly would not recommend the abandon- 
ment of minimum statutory damages because European countries have gotten 
along without it. I likewise see no reason for adopting the European provision 
of a limited “public exhibition’”’ right for copyrighted motion pictures, The 
European situation is not necessarily comparable with that in the United States 
in either case. 

The economics of motion picture production and distribution to the consuming 
public, under copyright, is such in the United States that, as a practical matter, 
prints must be loaned or rented, usually by the day, to the licensee to project the 
duplication of their images, whether publicly, semipublicly, or for home use, to 
recoup the large investment not only in creating the negative, but the high cost 
of manufacturing and distributing each positive print. As far as the consuming 
public is concerned, motion picture prints have no value other than to view the 
screen duplication of the images on the film print which must necessarily be pro- 
jected each time through a machine upon a screen, as the so-called exhibition. 
No one would give a plugged nickel for the privilege of inspecting sepa teries 
film print footage in its container. Copyrighted music has a major market in the 
sale at retail of sheet music and sound recordings. Copyright control of private 
performances of the music, which the consumer is likely to repeat ad nauseum 
during its vogue, is unnecessary to secure an appropriate reward to the author 
and publisher to encourage music creation. Such dramatic works as would have 
a possible market for private performance would in all likelihood be those of which 
copies are available to the general public through publication and sale of books 
containing the play. (If the dramatic work were unpublished and uncopyrighted, 
a license would be needed under its common law rights even for a private per- 
formance.) Furthermore, the injury to the author or owner of a copyrighted 
dramatic work by amateur private performance, insofar as economic incentive 
and reward from the creation is concerned, is literally de minimis. Semipublic 
performances of a play might possibly affect to some extent the pecuniary reward 
to the author, but even here amateur performance would be more likely to adver- 
tise and enhance the value of the work and the public audience for a professional 
production by a professional cast in professional settings. In the case of motion 
pictures, there is no genuine market other than the audience (public, semipublic, 
or home) for projected screen duplications of the “rented” film, by way of license 
of the exhibition right under copyright. If it has any value at all, it is the best and 
only professional production, which is identical for all reproductions, sh ag jena of 
where given. To deprive the copyright owner of the market for such licensed 
exhibitions in the hundreds of thousands, if not millions, of homes where there is 
projection equipment, would be a most serious invasion of the pecuniary reward 
to which this type of copyright creator is reasonably entitled. It would be no 


deprivation to the public, to be subject to copyright control in observing license 
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limitations, in securing for a modest rental price the temporary use of an expen- 
sive film print for specified home showing of the picture. In the comparatively 
rare instances of sales of prints for home use, an express or implied exhibition 
license would undoubtedly run with the print. I do not see why the duplication 
of the images of a copyrighted film print, necessarily involved in every projected 
exhibition upon the screen, should carry express statutory limitations by way of 
‘‘publicly” or “in public,” when other rights of duplication under Section 1(a) 
such as printing, reprinting, and copying such prints tangibly, or any other kind 
of copyrighted work, and rights of transformation under Section 1(b) such as 
translating, dramatizing, novelizing, adapting, arranging, completing, and making 
other versions of film prints, or other copyrighted works, as the case may be, have 
no such limitations. If the question of examination of a copyrighted film for 
private scholastic or research purposes were involved, so as to require its neces- 
sarily private ony ogre for such purpose, I would think that this would more 
appropriately be left to the doctrine of ‘fair use,” than to seriously affect the 
copyright product of an important copyright industry by an express limitation 
of exhibition rights to exhibitions given “publicly,” “‘in public,” or “for profit,’ 
or even as ventured in the Varmer study, to exhibitions other than in a home for 
domestic entertainment. 

Accordingly, with respect to the issues concerning motion pictures posed at 
page 119 of the Varmer study, my views are: 

(a) There should expressly be, in any new statute, an exclusive right to exhibi- 
tion for motion pictures. 

(b). Such right should be extended to all exhibitions without qualification. 

(c), Such rights, insofar as exelusivity is concerned, should not be subject to 
any other limitations. 

Sincerely yours, 


Epwarp A. SarGoy. 
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